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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 101 
(T.D. 95-80) 


CUSTOMS SERVICE FIELD ORGANIZATION: 
SAN JOSE, CALIFORNIA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations pertain- 
ing to the field organization of the Customs Service by designating San 
Jose, California, as a port of entry. This change is made as part of Cus- 
toms continuing program to obtain more efficient use of its personnel, 
facilities, and resources, and to provide better service to carriers, 
importers, and the general public. 


EFFECTIVE DATE: November 9, 1995. 


FOR FURTHER INFORMATION CONTACT: Harry Denning, Office 
of Field Operations, (202) 927-0196. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
As part of a continuing program to obtain more efficient use of its per- 
sonnel, facilities, and resources, and to provide better service to carri- 
ers, importers, and the general public, Customs published a document 
in the Federal Register (60 FR 25176) on May 11, 1995, proposing to 
amend § 101.3, Customs Regulations (19 CFR 101.3) by designating a 
four county area surrounding San Jose, California, as a port of entry for 
Customs purposes and to amend § 101.4, Customs Regulations (19 CFR 
101.4) by removing Monterey as a Customs station. Monterey, which is 
part of the four county area encompassed within San Jose, is presently 
listed in § 101.4(c), Customs Regulations, as a Customs station under 
the supervision of the San Francisco port of entry. San Jose is presently 

part of the port of entry of San Francisco. 
As the proposal stated, the city of San Jose requested designation as a 
port of entry stating that the efficiency in having a port of entry located 
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in San Jose would represent a considerable saving of time and cost for 
the business community. 

The request for port of entry status stated that there will be several 
Federal Government benefits if the port of entry is approved. Approval 
will support the national goal of United States competitiveness by 
strengthening the economic competitiveness of one of the nation’s most 
critical high technology areas. It will increase the efficiency of the 
regional Customs service by improving the distribution of entries 
which must be cleared through the San Francisco-Oakland port and the 
San Jose port. It will decrease congestion on the Bay Area’s freeways 
due to shipments going directly to San Jose International Airport. 
Finally, it will further the Customs goal of increased automation, since 
San Jose International Airport has provided the equipment necessary 
to supply a fully automated, highly efficient Customs port. 

The proposal stated that the San Jose port of entry will be served by 
three major modes of transportation (air, rail and highway) and that 
San Jose has a population of 2,167,000. 

The City of San Jose has committed to the optimal use of electronic 
data input equipment and software to permit integration with any Cus- 
toms system for electronic processing of commercial entries. San Jose 
International Airport has provided, at no cost to the Federal Govern- 
ment, computer equipment and systems which are needed to comply 
with the goals of the National Customs Automation Program. 

Based on the information provided to Customs, the proposal set forth 
Customs belief that San Jose meets the current standards for port of 
entry designation set forth in T.D. 82-37, as revised by T.D. 86-14 and 
T.D. 87-65. 


ANALYSIS OF COMMENTS 


Two entities responded to the proposal. One, an airline, responded 
favorably to the proposal. One, a Customs broker, responded negatively 
to the proposal. 

The Customs broker is concerned with how shipments subject to 
Food and Drug Administration (FDA) processing will be handled. The 
current procedure for handling cargo which is subject to FDA examina- 
tion and/or holding will continue, that is, FDA-related entries currently 
filed in San Francisco or Oakland for goods located in San Jose are for- 
warded first to the FDA office in Alameda, and their determination is 
forwarded or faxed to the San Jose FDA office. FDA has informed Cus- 
toms that the procedure will not change once San Jose becomes a sepa- 
rate port. The time required to clear an FDA-related entry should not 
change at all. 

Most of the broker’s other comments related to the relative staffing 
between the ports of San Francisco and San Jose and to entry submis- 
sion at both ports. San Jose is currently being staffed with six positions 
(five inspectors and one supervisor) funded by COBRA user fees. This 
staffing will not change in the near future. Customs believes the current 
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staffing at San Jose is sufficient to process both passengers and cargo. 
The staffing will remain constant through the year 2000. 

Regarding the commenter’s concern that there will be inconvenience 
or added processing time when San Jose becomes a port, Customs notes 
that brokers will be able to file their entries at San Francisco Interna- 
tional Airport or San Jose International Airport, whichever they 
choose. 


DETERMINATION 
After consideration of the comments and further review, Customs has 
determined to amend § 101.3 to establish San Jose as a port of entry and 
to amend § 101.4 to remove Monterey as a Customs station. 
LIMITS OF PorT OF ENTRY 
The geographical limits of the port of entry of San Jose are as follows: 


All of Santa Clara, Santa Cruz, Monterey and San Benito Coun- 
ties in the State of California. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Customs routinely establishes, expands, and consolidates Customs 
ports of entry throughout the United States to accommodate the vol- 
ume of Customs-related activity in various parts of the country. 
Although this document was issued for public comment, it is not subject 


to the notice and public procedure requirements of 5 U.S.C. 553 because 
it relates to agency management and organization. Accordingly, this 
document is not subject to the provisions of the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). Agency organization matters such as this are 
exempt from consideration under Executive Order 12866. 


DRAFTING INFORMATION 

The principal author of this document was Janet L. Johnson, Regula- 
tions Branch. However, personnel from other offices participated in its 
development. 

LIsT OF SUBJECTS IN PaRT 101 

Customs duties and inspection, Harbors, Organization and functions 

(Government agencies), Seals and insignia, Vessels. 
AMENDMENTS TO THE REGULATIONS 


For the reasons set forth in the preamble, part 101 of the Customs 
Regulation is amended as set forth below. 


PART 101—GENERAL PROVISIONS 
1. The general authority citation for part 101 and the specific author- 
ity citations for §§ 101.3 and 101.4 continue to read as follows: 
Authority: 5 U.S.C. 301; 10 U.S.C. 2, 66, 1202 (General Note 20, Har- 
monized Tariff Schedule of the United States (HTSUS)), 1623, 1624. 
Sections 101.3 and 101.4 also issued under 19 U.S.C. 1 and 58b; 
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* * * * * * * 


2. Section 101.3(b) is amended by adding “San Jose” to the list of 
ports of entry in appropriate alphabetical order in the State of Califor- 
nia and by adding “T.D. 95-80” in the adjacent “Limits of Port” column. 

3. Section 101.4(c) is amended by removing “Monterey” from the 
“Customs station” column and “San Francisco-Oakland” from the 
adjacent “Supervisory Port of Entry” column. 

MICHAEL H. LANE, 
Acting Commissioner of Customs. 
Approved: September 20, 1995. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, October 10, 1995 (60 FR 52627)] 





19 CFR Parts 10, 19, 54, 125, 141, and 144 
(T. D. 95-81) 
RIN 1515-AB80 
REPLACEMENT OF CF 7505 AND CF 7506 BY CF 7501 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to elimi- 
nate references to Customs Form (CF) 7505, Warehouse Withdrawal for 
Consumption, and CF 7506, Warehouse Withdrawal Conditionally 
Free of Duty, to reflect Customs elimination of the two forms. The CF 
7501, Entry Summary, will be used in lieu of the eliminated forms. The 
elimination of the CF 7505 and CF 7506 will streamline documentation 
requirements for Customs entry processing. 


EFFECTIVE DATE: October 6, 1995. 


FOR FURTHER INFORMATION CONTACT: Raymond Janiszewski, 
Office of Trade Compliance, (202) 927-0380. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Previously, Customs Form (CF) 7505, Warehouse Withdrawal for 
Consumption, was the form used to make warehouse withdrawals for 
consumption. CF 7506, Warehouse Withdrawal Conditionally Free of 
Duty and Permit, was the form used to make warehouse withdrawals 
for merchandise conditionally free of duty. Customs has decided that CF 


7505 and CF 7506 are unnecessary, because all the required informa- 
tion is given on the CF 7501. 
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As a result of the elimination of CF 7505 and CF 7506, the paperwork 
burden on the trade is reduced, and the documentation required for 


Customs processing is streamlined, because only one document (rather 
than three) is now required. 


INAPPLICABLITY OF PUBLIC NOTICE AND COMMENT REQUIREMENTS AND 
DELAYED EFFECTIVE DATE REQUIREMENTS 

Inasmuch as these amendments merely substitute one Customs form 
for two other Customs forms reflecting the elimination of two forms, 
pursuant to 5 U.S.C. 553(a)(2) and (b)(B), good cause exists for dispens- 
ing with notice and public procedure thereon as unnecessary. For the 
same reason, good cause exists for dispensing with the requirement for 
a delayed effective date, under 5 U.S.C. 553(a)(2) and (d)(3). 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 

Based on the supplementary information set forth above, it is certi- 
fied that the amendments will not have a significant economic impact 
on a substantial number of small entities. Accordingly, the amend- 
ments are not subject to the regulatory analysis or other requirements 
of 5 U.S.C. 603 or 604. 

This document does not meet the criteria for a “significant regulatory 
action” as specified in Executive Order 12866. 


DRAFTING INFORMATION 
The principal author of this document was Janet L. Johnson, Regula- 


tions Branch, U.S. Customs Service. However, personnel from other 
offices participated in its development. 


LIST OF SUBJECTS 
Part 10 


Caribbean Basin initiative, Customs duties and inspection, Exports, 
Reporting and recordkeeping requirements. 
Part 19 

Customs duties and inspection, Exports, Freight, Reporting and 
recordkeeping requirements, Surety bonds, Warehouses, Wheat. 
Part 54 


Customs duties and inspection, Metals, Reporting and recordkeeping 
requirements. 


Pert 125 


Customs duties and inspection, Freight, Government contracts, Har- 
bors, Reporting and recordkeeping requirements. 
Part 141 

Customs duties and inspection, Reporting and recordkeeping 
rec lirements. 
Par. 144 


(ustoms duties and inspection, Reporting and recordkeeping 
req tirements, Warehouses. 
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AMENDMENTS TO THE REGULATIONS 


For the reasons set forth in the preamble, parts 10, 19, 54, 125, 141, 
and 144 of the Customs Regulations (19 CFR 10, 19, 54, 125, 141, and 
144) are amended as set forth below. 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The general authority citation and specific relevant authority cita- 
tions for Part 10 continue to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1321, 1481, 1484, 1498, 1508, 
1623, 1624. 


* * * * * * * 


Section 10.59 also issued under 19 U.S.C. 1309, 1317; 
Sections 10.61, 10.62, 10.63, 10.64, 10.64a also issued under 19 U.S.C. 
1309; 
Section 10.62a, 10.65 also issued under 19 U.S.C. 1309, 1817, 1555, 
1556, 1557, 1646a; 
* * 


* * * * * 


Sections 10.80, 10.81, 10.82, 10.83 also issued under 19 U.S.C. 1313(e) 
and (i); 
* 


* * * * * * 


2. Section 10.59(e) is amended by removing the reference “Customs 
Form 7506” and by adding “Customs Form 7501” in its place. 

3. Section 10.60(a) is amended by removing the words “Customs 
Form 7506 (Warehouse Withdrawal Conditionally Free of Duty)” and 
by adding “Customs Form 7501” in its place. 

4. Section 10.60(d) is amended by removing the words “Customs 
Form 7506” in each place they appear and by adding “Customs Form 
7501” in their place. 

5. Section 10.61 is amended by removing the reference “Customs 
Form 7506” and by adding “Customs Form 7501” in its place. 

6. Section 10.62(a) introductory text and (b) are amended by remov- 
ing the reference “Customs Form 7506” wherever it appears and by 
adding “Customs Form 7501” in its place. 

7. Section 10.62a (a) and (b) are amended by removing the reference 
“Customs Form 7506” wherever it appears and by adding “Customs 
Form 7501” in its place. 

8. Section 10.80 is amended by removing the reference “Customs 
Form 7506” wherever it appears and by adding “Customs Form 7501” 
in its place. 

9. Section 10.81(b) is amended by removing the words “with Customs 
Form 7506 attached to show” and by adding the words “which shall 
show” in their place. 

10. Section 10.102(b) introductory text is amended by removing the 
words “or 7506”. 
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PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS 
AND CONTROL OF MERCHANDISE THEREIN 
1. The general authority citation and the specific relevant authority 
citations for Part 19 continue to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202, (General Note 20, Harmo- 
nized Tariff Schedule of the United States), 1624. 


* % * * * * * 


Section 19.6 also issued under 19 U.S.C. 1555; 
* * * * 


* ok 

Section 19.11 also issued under 19 U.S.C. 1556, 1562; 

Section 19.15 also issued under 19 U. S.C. 1311; 
Ee * * * * 


* * 

2. Section 19.6(d)(2) is amended by removing the words “Customs 
Form 7506 or 7505, as appropriate,” and by adding “Customs Form 
7501” in their place. 

3. Section 19.6(d)(4) is amended by removing the reference “Customs 
Form 7506” and by adding “Customs Form 7501” in its place. 

4. Section 19.11(g) is amended by removing the reference “Customs 
Form 7505” and by adding “Customs Form 7501” in its place. 

5. Section 19.15(b) and (d) are amended by removing the reference 
“Customs Form 7505” where it appears and by adding “Customs Form 
7501” in its place. 


PART 54—CERTAIN IMPORTATIONS 
TEMPORARILY FREE OF DUTY 


1. The general authority citation for Part 54 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Section XV, Note 5, 
Harmonized Tariff Schedule of the United States (HTSUS)), 1623, 
1624. 

2. Section 54.6(b) is amended by removing the reference “Customs 
Form 7506” and by adding “Customs Form 7501” in its place. 


PART 125—CARTAGE AND LIGHTERAGE OF MERCHANDISE 


1. The general authority citation for Part 125 and the specific rele- 
vant authority continue to read as follows: 


Authority: 19 U.S.C. 66, 1565 and 1624. 
* * * * * * * 
Section 125.31 also issued under 5 U.S.C. 301; 19 U.S.C. 1311, 1312, 
1484, 1555, 1556, 1557, 1623, and 1646a. 
* * * * * * * 
2. Section 125.31 is amended by removing paragraphs (c) and (d) and 
by redesignating paragraph (e) as paragraph (c). 
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PART 141—ENTRY OF MERCHANDISE 


1. The general authority citation for Part 141 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. 
* * * * * * * 

2. Section 141.61(a)(2) is amended by removing the words “the ware- 
house withdrawal for consumption, Customs Form 7505, or”. 

3. Section 141.61(e)(1)(i)(A) is amended by removing the words “; the 
withdrawal form, Customs Form 7505 or 7506, in the space provided”. 

4. Section 141.61(e)(1)(ii)(B) is amended by removing the words “and 
at the top of columns 3, 4, and 5 of Customs Forms 7505 and 7506,”. 

5. Section 141.61(e)(1)(ii)(C) is amended by removing the sentence 
“The charges shall be listed on Customs Forms 7505 and 7506 in Col- 
umn 4 immediately below the HTSUS reporting numbers.” 

6. Section 141.61(f)(2)(i) is amended by removing the words “and in 
the same general location as Customs Forms 7505, 7506”. 


§ 141.68 [Amended] 


7. Section 141.68(g)(1) and (g) concluding text are amended by 
removing the reference “Customs Form 7505” in each place it appears 
and by adding “Customs Form 7501” in its place. 


PART 144—WAREHOUSE AND REWAREHOUSE 
ENTRIES AND WITHDRAWALS 
1. The general authority citation for Part 144 is revised to read and 
the relevant specific authority continues to read as follows: 


Authority: 19 U.S.C. 66, 1484, 1557, 1559, 1624. 
* * BS * * * * 
Section 144.37 also issued under 19 U.S.C. 1555, 1562. 
2. Section 144.22 is amended by removing paragraph (c) and revising 
paragraph (a) to read as follows: 


§ 144.22 Endorsement of transfer on withdrawal form. 
* * * * * * * 

(a) Customs Form 7501 for: 

(i) A duty paid warehouse withdrawal for consumption; 

(ii) Withdrawal with no duty payment (diplomatic use); 

(iii) Merchandise to be withdrawn as vessel or aircraft supplies and 
equipment under § 10.60 of this chapter or other conditionally free 
merchandise; 

* * * * * * * 

3. Section 144.37(a) is amended by: 

a. removing the words “Customs Form 7506 (Warehouse Withdrawal 
Conditionally Free of Duty, and Permit)” in the first sentence and by 
adding “Customs Form 7501” in its place; 

b. removing the reference “Customs Form 7506” in the second sen- 
tence and adding “Customs Form 7501” in its place; and 
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c. removing the number “7506” in the third sentence and replacing it 
with “7501”. 

§ 144.38 [Amended] 

4. Section 144.38(a) is amended by removing the words “Customs 
Form 7505 (Warehouse Withdrawal for Consumption-Duty Paid)” and 
by adding “Customs Form 7501” in their place. 

5. Section 144.38(e) is amended by removing the words “Customs 
Form 7505-A” and by adding “Customs Form 7501” in their place. 

GEORGE J. WEISE, 
Commissioner of Customs. 
Approved: September 28, 1995. 
RICHARD NEWCOMB, 
Acting Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, October 6, 1995 (60 FR 52294)] 





(T.D. 95-82) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: 
OCTOBER 1 THROUGH DECEMBER 31, 1995 


Listed below are the buying rates certified for the quarter to the Sec- 


retary of the Treasury by the Federal Reserve Bank of New York under 
provisions of 31 U.S.C. 5151. These quarterly rates are applicable 
throughout the quarter except when the certified daily rates vary by 5 
per centum or more. Such daily variances are published by the CIE ona 
weekly basis. 





US. 
Country Name of currency dollars 


$0.762000 
0.099415 
0.034014 
1.049208 
0.746603 
0.119926 
0.180522 
0.232504 
0.202758 
0.699741 
0.129328 
0.029481 
N/A 
1.621000 
N/A 
0.000620 
0.009929 
0.396432 


0.155885 
Netherlands i 0.624805 


New Zealand 0.657900 
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FOREIGN CURRENCIES—Quarterly rates of exchange: October 1 through 
December 31, 1995 (continued): 





US. 
Country Name of.currency dollars 


Norway $0.159363 
Philippines < N/A 
Portugal 0.006678 
Singapore 0.694927 
South Africa, Republic of 0.273187 
Spain 0.008117 
Sri Lanka 0.018868 
Sweden 0.143441 
Switzerland 0.869036 
Thailand Baht (tical) 0.039777 
United Kingdom Pound 1.590900 
Venezuela Bolivar 0.005882 








Dated: October 2, 1995. 


FRANK CANTONE, 
Chief, 


Customs Information Exchange. 





(T.D. 95-83) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES 
NOT ON QUARTERLY LIST FOR SEPTEMBER 1995 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: Monday, September 4, 1995. 


Greece drachma: 


September 1, 1995 $0.004237 
September 2, 1995 .004237 
September 3, 1995 .004237 
September 4, 1995 .004237 
September 5, 1995 .004243 
September 6, 1995 .004207 
September 7, 1995 .004217 
September 8, 1995 .004212 
September 9, 1995 ’ .004212 
September 10, 1995 .004212 
September 11, 1995 .004213 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
September 1995 (continued): 


Greece drachma (continued): 


September 12, 1995 $0.004220 
September 13, 1995 .004171 
September 14, .004187 
September 15, .004182 
September 16, 1S .004182 
September 17, .004182 
September 18, .004186 
September 19, .004186 
September 20, .004237 
September 21, .004307 
September 22, 1! .004349 
September 23, .004349 
September 24, f .004349 
September 25, 5 .004295 
September 26, 1995 .004319 
September 27, .004311 
September 28, 1995 .004316 
September 29, 1995 .004289 
September 30, 1995 .004289 


South Korea won: 


September 1, 1995 $0.001293 
September 2, 1995 .001293 
September 3, 1995 .001293 
September 4, 1995 .001293 
September 5, 1995 .001299 
September 6, 1995 .001297 
September 7, 1995 .001297 
September 8, 1995 .001297 
September 9, 1995 .001297 
September 10, 1995 .001297 
September 11, 1995 .001296 
September 12, 1995 .001292 
September 13, 1995 .001289 
September 14, 1995 .001290 
September 15, 1995 .001288 
September 16, 1995 .001288 
September 17, 1995 .001288 
September 18, 1995 .001287 
September 19, 1995 .001289 
September 20, 1995 .001290 
September 21, 1995 .001298 
September 22, 1995 .001298 
September 23, 1995 .001298 
September 24, 1995 .001298 
September 25, 1995 .001300 
September 26, 1995 .001301 
September 27, 1995 .001301 
September 28, 1995 .001301 
September 29, 1995 .001302 
September 30, 1995 .001302 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
September 1995 (continued): 


Taiwan N.T. dollar: 


September 1, 1995 $0.036364 
September 2, 1995 .036364 
September 3, 1995 .036364 
September 4, 1995 .036364 
September 5, 1995 .036377 
September 6, 1995 .036364 
September 7, 1995 .036364 
September 8, 1995 .036364 
September 9, 1995 .036364 
September 10, 1995 .036364 
September 11, 1995 .036377 
September 12, 1995 .036364 
September 13, 1995 .036364 
September 14, 1995 036364 
September 15, 1995 .036364 
September 16, 1995 .036364 
September 17, 1995 .036364 
September 18, 1995 .036364 
September 19, 1995 .036364 
September 20, 1995 .036390 
September 21, 1995 .036417 
September 22, 1995 .036417 
September 23, 1995 .036417 
September 24, 1995 .036417 
September 25, 1995 .036536 
September 26, 1995 .036576 
September 27, 1995 .036711 
September 28, 1995 .036711 
September 29, 1995 .036941 
September 30, 1995 036941 


Dated: October 2, 1995. 


FRANK CANTONE, 
Chief, 
Customs Information Exchange. 
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(T.D. 95-84) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR SEPTEMBER 1995 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 95-51 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: Monday, September 4, 1995. 


Australia dollar: 


September 1, 1995 $0.749400 
September 2, 1995 -749400 
September 3, 1995 .749400 
September 4, 1995 -749400 
September 5, 1995 -751000 
September 6, 1995 -750500 
September 7, 1995 -751000 
September 8, 1995 .761500 
September 9, 1995 .761500 
September 10, 1995 -761500 
September 11, 1995 .752500 
September 12, 1995 -760000 
September 13, 1995 -762800 
September 14, 1995 -762000 
September 15, 1995 -759400 
September 16, 1995 -759400 
September 17, 1995 .759400 
September 18, 1995 -755000 
September 19, 1995 -760100 
September 20, 1995 .756500 
September 21, 1995 -753800 
September 25, 1995 -749300 
September 26, 1995 -747400 
September 27, 1995 -748500 
September 28, 1995 -752500 
September 29, 1995 -755500 
September 30, 1995 -755500 


Austria schilling: 


September 1, 1995 $0.097020 
September 2, 1995 .097020 
September 3, 1995 .097020 
September 4, 1995 .097020 
September 5, 1995 .097162 
September 6, 1995 .096150 
September 7, 1995 .096290 
September 8, 1995 .096031 
September 9, 1995 .096031 
September 10, 1995 .096031 
September 11, 1995 .096575 
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FOREIGN CURRENCIES—Variances from quarterly rates for September 
1995 (continued): 





Austria schilling (continued): 


September 12, 1995 $0.096659 
September 13, 1995 .095218 
September 14, 1995 .095683 
September 15, 1995 .095563 
September 16, 1995 .095563 
September 17, 1995 .095563 
September 18, 1995 .095664 
September 19, i995 .095697 
September 20, 1995 .096890 


Belgium franc: 


September 1, 1995 $0.033146 
September 2, 1995 .033146 
September 3, 1995 .033146 
September 4, 1995 .033146 
September 5, 1995 .033190 
September 6, 1995 .032852 
September 7, 1995 .032916 
September 8, 1995 .032841 
September 9, 1995 .032841 
September 10, 1995 .032841 
September 11, 1995 .033014 
September 12, 1995 .033047 
September 13, 1995 .032563 
September 14, 1995 .032712 
September 15, 1995 .032658 
September 16, 1995 .032658 
September 17, 1995 .032658 
September 18, 1995 .032690 
’ September 19, 1995 .032712 
September 20, 1995 .033091 


Denmark krone: 


September 1, 1995 $0.175654 
September 2, 1995 .175654 
September 3, 1995 .175654 
September 4, 1995 .175654 
September 5, 1995 .176258 
September 6, 1995 .174444 
September 7, 1995 .174902 
September 8, 1995 .174749 
September 9, 1995 .174749 
September 10, 1995 .174749 
September 11, 1995 .175654 
September 12, 1995 .175778 
September 13, 1995 .173190 
September 14, 1995 .173822 
September 15, 1995 .173702 
September 16, 1995 .173702 
September 17, 1995 .173702 
September 18, 1995 173837 
September 19, 1995 173868 
September 20, 1995 .175762 
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FOREIGN CURRENCIES—Variances from quarterly rates for September 
1995 (continued): 


France franc: 


September 6, 1995 $0.196309 
September 7, 1995 .196522 
September 8, 1995 .196549 
September 9, 1995 .196549 
September 10, 1995 196549 
September 11, 1995 .196889 
September 12, 1995 .196657 
September 13; 1995 ; .194590 
September 14, 1995 .195084 
September 15, 1995 .195389 
September 16, 1995 .195389 
September 17, 1995 .195389 
September 18, 1995 .195599 
September 19, 1995 .195676 


Germany deutsche mark: 


September 1, 1995 $0.682361 
September 2, 1995 .682361 
September 3, 1995 .682361 
September 4, 1995 .682361 
September 5, 1995 .683387 
September 6, 1995 .676270 
September 7, 1995 677415 
September 8, 1995 .675539 
September 9, 1995 .675539 
September 10, 1995 .675539 
September 11, 1995 .679440 
September 12, 1995 .679902 
September 13, 1995 .669792 
September 14, 1995 .673219 
September 15, 1995 .672269 
September 16, 1995 .672269 
September 17, 1995 .672269 
September 18, 1995 .672948 
September 19, 1995 .673219 
September 20, 1995 .681570 


India rupee: 


September 14, 1995 $0.029369 
September 15, 1995 .029499 
September 16, 1995 .029499 
September 17, 1995 .029499 
September 18, 1995 029603 
September 19, 1995 .029507 
September 20, 1995 .029551 
September 21, 1995 .029412 
September 22, 1995 .029586 
September 23, 1995 .029586 
September 24, 1995 .029586 
September 25, 1995 .029412 
September 26, 1995 .029481 
September 27, 1995 .029490 
September 28, 1995 .029420 
September 29, 1995 .029464 
September 30, 1995 : .029464 
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FOREIGN CURRENCIES—Variances from. quarterly rates for September 
1995 (continued): 


Japan yen: 


September 1, 1995 $0.010257 
September 2, 1995 .010257 
September 3, 1995 .010257 
September 4, 1995 .010257 
September 5, 1995 .010228 
September 6, 1995 .010122 
September 7, 1995 .010144 
September 8, 1995 .010025 
September 9, 1995 .010025 
September 10, 1995 .010025 
September 11, 1995 .010022 
September 12, 1995 .009914 
September 13, 1995 .009756 
September 14, 1995 .009751 
September 15, 1995 .009660 
September 16, 1995 .009660 
September 17, 1995 .009660 
September 18, 1995 .009657 
September 19, 1995 .009597 
September 20, 1995 .009685 
September 21, 1995 .009990 
September 22, 1995 : .010152 
September 23, 1995 .010152 
September 24, 1995 .010152 
September 25, 1995 .010012 
September 26, 1995 .009918 
September 27, 1995 .009983 
September 28, 1995 .010027 
September 29, 1995 .010091 
September 30, 1995 .010091 


Netherlands guilder: 


September 1, 1995 $0.608828 
September 2, 1995 .608828 
September 3, 1995 .608828 
September 4, 1995 .608828 
September 5, 1995 .609830 
September 6, 1995 .603500 
September 7, 1995 .604339 
September 8, 1995 .603064 
September 9, 1995 .603064 
September 10, 1995 .603064 
September 11, 1995 .606391 
September 12, 1995 .606833 
September 13, 1995 .597907 
September 14, 1995 .600673 
September 15, 1995 .599197 
September 16, 1995 .599197 
September 17, 1995 .599197 
September 18, 1995 .600565 
September 19, 1995 .600853 
September 20, 1995 .608384 
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FOREIGN CURRENCIES—Variances from quarterly rates for September 
1995 (continued): 


Norway krone: 


September 13, 1995 $0.153657 
September 14, 1995 .154095 
September 15, 1995 .154048 
September 16, 1995 .154048 
September 17, 1995 .154048 
September 18, 1995 .154036 
September 19, 1995 .154095 


Portugal escudo: 


September 6, 1995 : $0.006510 
September 7, 1995 . .006520 
September 8, 1995 .006528 
September 9, 1995 .006528 
September 10, 1995 .006528 
September 13, 1995 .006460 
September 14, 1995 .006483 
September 15, 1995 .006472 
September 16, 1995 .006472 
September 17, 1995 .006472 
September 18, 1995 .006478 
September 19, 1995 .006472 
September 20, 1995 .006533 


Spain peseta: 


September 13, 1995 $0.007851 
September 14, 1995 .007890 
September 15, 1995 .007876 
September 16, 1995 : .007876 
September 17, 1995 .007876 
September 18, 1995 .007872 
September 19, 1995 .007875 


Sri Lanka rupee: 
September 20, 1995 $0.018416 
Switzerland franc: 


September 6, 1995 $0.823723 
September 7, 1995 .823723 
September 8, 1995 .821693 
September 9, 1995 .821693 
September 10, 1995 .821693 
September 11, 1995 .828844 
September 13, 1995 819336 
September 14, 1995 .826105 
September 15, 1995 .826788 
September 16, 1995 .826788 
September 17, 1995 .826788 
September 18, 1995 .826105 


Dated: October 2, 1995. 


FRANK CANTONE, 
Chief, 
Customs Information Exchange. 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, October 3, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF CANDLE HOLDERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two rulings pertaining to the tariff classi- 
fication of candle holders. Notice of the proposed revocations was 
published August 23, 1995, in the CUSTOMS BULLETIN, Volume 29, Num- 
ber 34. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after December 18, 1995. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, Tariff Classification Appeals Division (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On August 23, 1995, Customs published a notice in the CUSTOMS BUL- 
LETIN, Volume 29, Number 34, proposing to revoke New York Ruling 
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Letters (NYRL) 805879, dated January 23, 1995, which classified style 
“trilogy” candle holders under subheading 7013.99.50, Harmonized 
Tariff Schedule of the United States (HTSUS), and NYRL 805816 dated 
January 31, 1995, which classified style “tulip” candle holders under 
the same provision. No comments were received in response to this 
notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NYRLs 805879 and 805816 to reflect the 
proper classification of styles “trilogy” and “tulip” under subheading 
9405.50.40, HTSUS, which provides for non-electrical lamps and light- 
ing fittings. Headquarters Ruling Letter (HRL) 957794 revoking 
NYRLs 805879 and 805816 is set forth as an attachment to this doc- 
ument. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations [19 C.FR. 177.10(c)(1)]. 


Dated: October 2, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 


Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, October 2, 1995. 


CLA-2 R:C:M 957794 MMC 
Category: Classification 
Tariff No. 9405.50.40 
Mk. DANIEL T: PETROSINI 


ALPHA INTERNATIONAL 
40 Parker Road, Suite 201 
Elizabeth, NJ 07207 


Re: NYRLs 805879 and 805816 revoked; glass candle holders, decorative glassware; prin- 
cipal use; Additional U.S. Rule of Interpretation 1(a); HRLs 957127, 953016, 088742, 
950245, 950426, 089054; non-electrical lamps and lighting fittings; EN 94.05; candle- 
sticks. 


DEAR MR. PETROSINI: 

This is in reference to your letters of March 30 and 31, 1995, on behalf of Park B. Smith, 
Ltd., requesting reconsideration of New York Ruling Letters (NYRL) 805879 dated Janu- 
ary 23, 1995, and 805816 dated January 31, 1995, in which you were advised of the classifi- 
cation of styles “trilogy” and “tulip” glass and iron articles under the Harmonized Tariff 
Schedule of the United States (HTSUS). Samples and pictures of each were provided. 
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In both NYRL 805879 and 805816, you were advised that the subject decorative articles 
were classified under subheading 7013.99.50, HTSUS, which provides for glassware of a 
kind used for table, kitchen, toilet, office, indoor decoration or similar purposes (other than 
that of heading 7010 or 7018) * * * other glassware * * * other * * * other * * * valued over 
$0.30 but not over $3 each. You believe that they could be considered candle holders, classi- 
fiable under subheading 9405.50.40, HTSUS, as non-electric lamps and lighting fittings. 

Pursuant to section 625(c)(1) Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 
revocation of NYRL 805879 and 805816 was published, in the August 23, 1995, Customs 
BULLETIN, Volume 29, Number 34. 


Facts: 


Both articles are glass vessels with iron pedestals. The glass vessel portions are made of 
recycled glass. Color is added to the furnace during firing to create a variety of colors in the 
glass. The iron portion is handcrafted into various shaped frames to act as a pedestal for the 
glass vessel. You also suggest that the metal portion can support a candle without the pres- 
ence of the glass vessel. Submitted marketing literature describes both styles as “Environ- 
ments decorative lighting”. Retail advertising of the articles describe them as “decorative 
candle holders”, “votive candle holders”, “iron lighting sets” and “candle holders”. The 

“trilogy” style is a combination of a glass vessel and wrought iron stand. It is imported in 
3 sizes; small (5”" high), medium (6” high) and large (7” high). The glass portion of the 
5” high “trilogy” sample presented has an interior depth of approximately 3” and an inte- 
rior diameter of approximately 112”. 

The “tulip” style is a combination ofa frosted colored glass vessel in the shape of a bloom- 
ing tulip and a green painted iron pedestal. The pedestal has a holder fashioned for the ves- 
sel and is connected to a base by an iron rod. The iron rod is shaped to appear to be a flower 
stem and has protruding leaf shaped iron pieces. The “tulip” style comes in three sizes; 
small (7” high), medium (12” high) and large (16” high). The glass portion of the “tulip” 
sample presented has an interior depth of approximately 2%” and an interior diameter of 
approximately 2”. 


Issue: 


Are styles “trilogy” and “tulip” glass and iron articles classifiable as candle holders 
under subheading 9405.50.40, HTSUS? 


Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to the terms of the headings and any relative section or 
chapter notes * * *.” 

GRI6 provides that for legal purposes, the classification of goods in the subheadings of a 
heading shall be determined according to the terms of those subheadings and any related 
subheading notes and, mutatis mutandis, to the above rules, on the understanding that 
only subheadings at the same level are comparable. For the purposes of this rule, the rela- 
tive section, chapter and subchapter notes also apply, unless the context otherwise 
requires. The subheadings under consideration are as follows: 


7013.99.50 Glassware of a kind used for table, kitchen, toilet, office, indoor decoration 
or similar purposes (other than that of heading 7010 or 7018) * * * Other 
lassware * * * Other * * * Other * * * Valued over $0.30 but not over 

3 each. 
9405.50.40 Lampsand lighting fittings including searchlights and spotlights and parts 
thereof, not elsewhere specified or included; illuminated signs, illuminated 


nameplates and the like, havin nga permanently fixed light source, and parts 


thereof not elsewhere specifie or included * * * Non-electrical lamps and 
lighting fittings * * * Other * * * Other. 


Subheading 7013.99.50, HTSUS, isa use provision. There are two principal types of clas- 
sification by use: 


(1) according to the actual use of the imported article; and 
(2) according to the use of the class or kind of goods to which the imported article 
belongs. 
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Use according to the class or kind of goods to which the imported article belongs is more 
prevalent in the tariff schedule. A few tariff provisions expressly state that classification is 
based on the use of the class or kind of goods to which the imported article belongs. Because 
subheading 7013.99.50, HTSUS, contains the language “of the kind” and “used for”, classi- 
fication of goods under them are determined by the use of the class or kind of article to 
which the imported merchandise belongs. 

When an article is classifiable according to the use of the class or kind of goods to which it 
belongs, Additional U.S. Rule of Interpretation 1(a), HTSUS, provides that: in the absence 
of special language or context which otherwise requires—(a) a tariff classification con- 
trolled by use (other than actual use) is to be determined in accordance with the use in the 
United States at, or immediately prior to, the date of importation, of goods of that class or 
kind to which the imported goods belong and the controlling use is the principal use. In 
other words, the article’s principal use at the time of importation determines whether it is 
classifiable within a particular class or kind. 

While Additional U.S. Rule of Interpretation 1(a), HTSUS, provides general criteria for 
discerning the principal use of an article, it does not provide specific criteria for individual 
tariff provisions. However, the U.S. Court of International Trade (CIT) has provided fac- 
tors, which are indicative but not conclusive, to apply when determining whether particu- 
lar merchandise falls within a class or kind. They include: general physical characteristics, 
the expectation of the ultimate purchaser, channels of trade, environment of sale (accom- 
panying accessories, manner of advertisement and display), use in the same manner as 
merchandise which defines the class, economic practicality of so using the import, and rec- 
ognition in the trade of this use. See: Kraft, Inc. v. United States, USITR, 16 CIT 483, (June 
24, 1992) (hereinafter Kraft); G. Heilman Brewing Co. v. United States, USITR, 14 CIT 614 
(Sept. 6, 1990); and United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 
F.2d 373 (1976), cert. denied, 429 U.S. 979. 

Asa general rule, a glass article’s physical form will indicate its principal use and thus to 
what class or kind it belongs. Should, however, an exception arise and an article’s physical 
form does not indicate to what class or kind it belongs or its physical form indicates it 
belongs to more than one class or kind, Customs considers the other enumerated principal 
use criteria. Customs is of the opinion that the physical characteristics of both styles, as 
well as their environment of sale, the expectations of the ultimate purchaser and the man- 
ner in which they are used, indicates that they are candle holders for tariff purposes. 

We are of the opinion that the subject articles, while having a decorative nature, are not 
principally dedicated to the use of the class or kind of merchandise contemplated by sub- 
heading 7013.99.50, HTSUS. The relatively small size of each glass vessel together with its 
interior depth and diameter and, in the case of the “tulip” style their frosted nature, are all 
physical characteristics consistent with a candle holder’s purpose. Frosted glass will 
defuse the light from a flame, creating light which appears to havea “softer glow”. Further- 
more, submitted catalogs and advertisements indicate that these articles are dedicated toa 
sole use as a candle holder. 

Subheading 9405.50.40, HTSUS, provides for non-electrical lamps and lighting fittings. 
In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be consulted. The Explanatory Notes (EN), 
although not dispositive, or legally binding, provide a commentary on the scope of each 
heading of the HTSUS, and are generally indicative of the proper interpretation of the 
HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127, 35128, (August 23, 1989). EN 94.05 (pg. 1381), 
states that lamps and light fittings of this group can be composed of any material and use 
any source of light, including candles. In addition, EN 94.05(1)(6) states that this heading 
covers “* * * in particular candelabra, candlesticks, and candle brackets.” 

We have previously held that empty glass candle holders are classified under subheading 
9405.50.40, HTSUS, as non-electrical lamps and light fittings. See, HRL 957127 dated May 
16, 1995, HRL 953016 dated April 27 1993, HRL 088742 dated April 22, 1991, and HRL 
089054 dated August 2, 1991, which classified glass candle holders as non-electrical lamps 
and light fittings under subheading 9405.50.40, HTSUS, pursuant to EN 94.05. 

Based on the above definitions and rulings, we find that the subject articles are, in fact, 
candlesticks as the term is used in the ENs. They are principally used in the United States 
as support for a candle. Therefore, the articles are properly classified under subheading 
9405.50.40, HTSUS, as non-electrical lamps and light fittings. For the reasons set forth in 
this ruling, NYRLs 805879 and 805816 are revoked. 





U.S. CUSTOMS SERVICE 23 


Holding: 


The candle holders are classified under subheading 9405.50.40, HTSUS, as non-electri- 
cal lamps and lighting fittings, which is currently subject to the Column 1 duty rate of 
7.3 percent ad valorem. 

NYRLs 805879 dated January 23, 1995, and 805816 dated January 31, 1995, arerevoked. 
In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 
19 U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF TOYS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act, 
Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), this notice advises inter- 


ested parties that Customs is modifying a ruling pertaining to the tariff 
classification of a toy. Notice of the proposed modification was pub- 
lished August 23, 1995, in the CusTOMS BULLETIN, Volume 29, Number 
34. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 


or withdrawn from warehouse, for consumption on or after December 
18, 1995. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Com- 


mercial Rulings Division, Office of Regulations and Rulings (202) 
482-6976. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On August 23, 1995, Customs published a notice in the CUSTOMS BUL- 
LETIN, Volume 29, Number 34, proposing to modify New York Ruling 
Letter (NYRL) 895309, issued March 29, 1994, by the Area Director of 
Customs, New York Seaport, wherein an article identified as a “Bag of 
Bath Toys” was classified in the subheadings applicable to each of its 
individual components, which consisted of a toy duck, a toy whale, a ball 
containing a spinning toy bear, a toy boat, a sailor figure, and a fabric 
mesh bag. No comments were received concerning the matter. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
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North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is modifying NYRL 895309. Accordingly, Customs is 
issuing a ruling letter to reflect proper classification of the merchandise 
in subheading 9503.70.0030, HTSUSA, the provision for “Other toys 
* * * and accessories thereof: Other toys, put up in sets or outfits, and 
parts and accessories thereof, Other: Other.” The ruling modifying 
NYRL 895309 is set forth in the Attachment to this document. 
Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: October 3, 1995. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CuSTOMS SERVICE, 
Washington, DC, October 3, 1995. 


CLA-2 R:C:F 956387 GGD 
Category: Classification 


Tariff No. 9503.70.0030 
Ms. JEANETTE BRICK 


SHELCORE, INC. 
347 Elizabeth Avenue 
Somerset, NJ 08873 


Re: Modification of NYRL 895309: “Bag of Bath Toys;” other toys put up in sets. 


DEAR MS. BRICK: 

This letter is in response to your request of May 3, 1994, for reconsideration of New York 
Ruling Letter (NYRL) 895309, issued March 29, 1994, concerning the classification under 
the Harmonized Tariff Schedule of the United States (HTSUS) of an article identified as a 
“Bag of Bath Toys.” In NYRL 895309, Customs separately classified several toys, a doll, 
and a bag in the subheadings applicable to the individual items. The various components 
were put up together and imported in a retail package suitable for direct sale to consumers 
without repacking. We have reviewed that ruling and have found it to be partially in error. 
Therefore, this ruling modifies NYRL 895309. Pursuant to section 625, Tariff Act of 1930 
(19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Modernization) of the 
North America Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 
2057, 2186 (1993) (hereinafter section 625), notice of the proposed modification of NYRL 
895309 was published on August 23, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 
34. 


Facts: 


The sample article, identified by item no. 02239, consists of a toy duck, a toy whale, a ball 
containing a spinning toy bear, a toy boat, a sailor figure (which may be inserted snugly into 
the boat), and a fabric mesh bag having suction cups decorated with toy fish at the upper 
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corners. The figure and all toys float. The bag is comprised of open work, warp knit fabric, 
and measures approximately 11 inches by 122 inches. In the ruling being modified here, it 
was found that the relationship among the individual components, when put up and pack- 
aged, was insufficient to meet a particular need or carry out a specific activity, and that the 
article, therefore, did not constitute a set for classification purposes. 


Issue: 


Whether the articles are more properly classified in the subheadings applicable to the 
individual items, or in subheading 9503.70.0030, HTSUS, the provision for other toys put 
up in sets. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the term ofthe headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRIs may then be applied. The Explanatory Notes (ENs) 
to the Harmonized Commodity Description and Coding System, which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUS by offering guidance in understanding the scope of the headings and GRls. 

As noted above, this ruling reconsiders whether the components within the assortment 
are more properly classified in the various headings provided for the individual items, or 
grouped together as toys put up in sets in heading 9503. Although the term “toy” is not 
specifically defined in the tariff, the ENs to chapter 95, HTSUS, indicate that the chapter 
covers toys of all kinds whether designed for the amusement of children or adults. Thus, it 
has been Customs position that toys should be designed and used principally for amuse- 
ment. 

The ENs to heading 9503 indicate that certain toys, including toy arms, tools, gardening 
sets, tin soldiers, etc., are often put up in sets. The ENs to heading 9503 further suggest 
that collections of items separately classifiable in other headings are classified in chapter 
95 when put up in a form clearly indicating their use as toys (e.g., instructional toys such as 
chemistry sets, sewing sets, etc.) We note that, except for the bag, each of this article’s com- 
ponents individually is classified in chapter 95. 

In HRL 950700, issued August 25, 1993, we stated that the application of the toy set pro- 
vision is relatively straightforward when each item within a set individually is classified as 
a toy, as opposed to an assortment consisting entirely or partly of items which individually 
are classified elsewhere in the HTSUS. In addition, we found no indication that toys put up 
in sets must meet a particular need or carry out a specific activity. Not all items are 
required to be used together at the same time, and no individual article should predominate 
over any other in the combination. 

We are reinforced in this position by the recently added “Subheading Explanatory Note 
to Subheading 9503.70.” This EN states that for the purpose of the subheading, “[s]imple 
accessories or objects of minor importance intended to facilitate the use of the * * * [toys 
put up in sets] may also be included.” The bag appears to fit the description of a simple 
accessory that facilitates the use of the bath toys. Therefore, it would be included with the 
other toy components in subheading 9503.70.0030, HTSUSA. 

Holding: 

The “Bag of Bath Toys,” identified by item no. 02239, is properly classified in subheading 
9503.70.0030, HTSUSA, the provision for “Other toys, put up in sets or outfits, and parts 
and accessories thereof: Other: Other.” The applicable duty rate is free as of January 1, 
1995. 

NYRL 895309, dated March 29, 1994, is hereby modified. 

In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN B. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF HALF MOON-SHAPED JARS 


AGENCY: U.S. Custems Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of haif moon-shaped jars used to package cosmetic bath 
products. Comments are invited on the correctness of the proposed rul- 
ing. 


DATE: Comments must be received on or before November 17, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 


Suite 4000, Washington DC. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, Metals and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of half moon-shaped jars. The subject articles are green tinted 
jars described on the invoice as “half moon jars”. They are made of an 
exceptionally thick and measure 3%" wide by 7” long and 5%” tall. The 
jars’ bases arc rectangular. They have an inward slope rising from the 
base. A short wide neck meets the sides at the top of the jars. At the top of 
the neck is a lip measuring approximately 1”. The lip is wider than the 
neck which creates an “overhang” of the lip. The diameter of the mouth 
of the jars measures 2 %16” and is closed with a round piece of cork. The 
name of a cosmetic bath products company, together with knurling are 
molded into the bottom of the jar. Additionally, mold seams can be seen 
on the sides of the jars. The jars are produced by a semi-automatic 
machine and are valued at 83¢ a piece. According to the information 
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provided, the manufacturer created the jars from unique specifications 
created specifically for its cosmetic bath products company and it is the 
only importer of the half moon-shaped jar. The company’s catalog 
states: “Packaging: We’ve created upscale packing for high visual 
impact on display”. 

In DD 806907 dated March 1, 1995, the District Director of Customs, 
Ogdensburg, New York classified the half moon-shaped jars under sub- 
heading 7013.39.20, HTSUS, which provides for glassware of a kind 
used for table, kitchen, toilet, office, indoor decoration or similar pur- 
poses (other than that of heading 7010 or 7018) * * * glassware of a kind 
used for table (other than drinking glasses) or kitchen purposes other 
than that of glass-ceramics * * * other * * * other * * * valued not over 
$3 each. It has now suggested that the articles are classifiable under 
heading 7010, HTSUS, as glass containers of a used commercial pack- 
ing and conveyance. DD 806907 is set forth as “Attachment A” to this 
document. 

The U.S. Court of International Trade (CIT) has provided factors, 
which are indicative but not conclusive, to apply when determining 
whether particular merchandise falls within a class or kind. They 
include: general physical characteristics, the expectation of the ulti- 
mate purchaser, channels of trade, environment of sale (accompanying 
accessories, manner of advertisement and display), use in the same 
manner as merchandise which defines the class, economic practicality 
of so using the import, and recognition in the trade of this use. See: 
Kraft, Inc. v. United States, USITR, 16 CIT 483, (June 24, 1992) (herein- 
after Kraft); G. Heilman Brewing Co. v. United States, USITR, 14 CIT 
614 (Sept. 6, 1990); and United States v. Carborundum Company, 63 
CCPA 98, C.A.D. 1172, 536 F.2d 373 (1976), cert denied, 429 U.S. 979. 
Application of the characteristics will determine to which class or kind 
the half moon-shaped jar belongs; glass storage articles or cosmetic con- 
tainers for commercial packing or conveyance. 

As a general rule, a glass article’s physical form will indicate an 
article’s principal use and thus to that class or kind it belongs. Should, 
however, an exception arise and an article’s physical form does not indi- 
cate to what class or kind it belongs or its physical form indicates it 
belongs to more than one class or kind, Customs considers the other 
enumerated criteria. 

The half moon-shaped jars have physical characteristics from each of 
the suggested class or kinds. Their embedded name, knurling and mold 
seams are all physical characteristics that indicate they belong to the 
class or kind of glass containers principally used to commercially pack 
and convey cosmetic products. However, their unique shape, thickness 
of the glass, their fired wide lip and tinted color all indicate their nature 
as a decorative/storage article. We note that while this jar has a unique 
shape, a unique shape is not necessarily inconsistent with containers 
principally used to convey and pack cosmetic products. Because the 
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physical form does not clearly indicate the class to which half moon- 
shaped jars belong, we must consider the other enumerated criteria. 

The expectation of reuse by the ultimate purchaser is indicated by the 
easily removable cork, and the jars’ general decorative nature. How- 
ever, the channels of trade, environment of sale (accompanying accesso- 
ries, manner of advertisement and display), and use in the same 
manner as merchandise which defines the class, all indicate that the 
jars belong to the class or kind of glass containers of a kind used for the 
conveyance or packing of perfume or other toilet preparations. 

The importer states that the jars are specifically made for this com- 
pany and are sold from manufacturer to importer who then packs them 
with cosmetic bath products for retail sale. According to the importer, 
the containers do not pass through any other channel of trade, nor are 
they sold in any other manner. Additionally, the catalog statement 
“Packaging: we created upscale packing for high visual impact on dis- 
play” indicates that the jars are principally used to pack or convey bath 
products. Finally, these articles are used in the same manner as was 
intended for the class or kind glass containers for the conveyance or 
packing of perfume or other toilet preparations. 

Customs intends to revoke DD 806907 to reflect the proper classifica- 
tion of the half moon-shaped jars under subheading 7010.90.20, 
HTSUS, which provides for carboys, bottles, flasks, jars, pots, vials, 
ampoules and other containers, of glass, of a kind used for the convey- 
ance or packing of goods; preserving jars of glass; stoppers, lids and 
other closures, of glass: other: closures imported separately; containers 
(with or without their closures) of a kind used for the conveyance or 
packing of perfume or other toilet preparations; other containers if 
fitted with or designed for use with ground glass stoppers: produced by 
automatic machine. Before taking this action, consideration will be 
given to any written comments timely received. Proposed Headquar- 
ters Ruling Letter (HRL) 957873 revoking DD 806907 is set forth in 
“Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: October 2, 1995. 


MakvIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Ogdensburg, NY, March 1, 1995. 


CLA-2-70:COD:D06:PF 
Category: Classification 


Tariff No. 7013.39.2000 
Mr. ANDREW GIRARD 


NATURAL, NYDEGGER TRANSPORT CORP 

INT’L. FREIGHT FORWARDERS AND CUSTOMS BROKERS 
Suite 5345, One World Trade Center 

New York, NY 10048 


Re: The tariff classification of a glass jar, a product at Spain. 


DEAR Mr. GIRARD: 

In your letter dated February 13, 1994 you requested a tariff classification ruling. 

The sample presented, on behalf of your client. Ben Rickert Inc., is a lightly tinted 
“antique” green jar described on the accompanying suppliers invoice as a half moon jar. 
Thisjar is 3%" wide x 7” longx 5" tall. Thejar is made of exceptionally heavy glass anda 
cork stopper is present in the 2 ¥1s ” mouth. Overall, the item is a rectangular based jar 
from which the base rises vertically at the long sides of the base and immediately curves to 
the wide-mouthed short neck, from the short sides. Embossed into the bottom is the name 
Ben Rickert in script. You advise that the jar will be filled with bath products. You have 
attached a copy of the catalogue from the importer for our review; however, the items pic- 
tured are not using the jar you provided asa sample. The suppliers invoice indicates a value 
at 176 pesetas. 

The applicable subheading for these items will be 7013.39.2000, Harmonized Tariff 
Schedules at the United States (HTS), which provides for “Glassware of a kind used for 
table, kitchen, toilet, office, indoor decoration or similar purposes, or similar purposes 
(other than that of heading 7010 or 7018): Glassware of a kind used for table (other than 
drinking glasses) or kitchen purposes other than that of glass-ceramics: Other: Other: Val- 
ued not over $3. each * * *”. The rate of duty will be 29.2%. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

DAVID BALLARD, 
(for William D. Dietzel, 
District Director.) 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 R:C:M 957873 MMC 
Category: Classification 


Tariff No. 7010.90.20 
Mk. BEN RICKERT 


BEN RICKERT INC. 

359 Newark Pompton Turnpike 
PO. Box 440 

Wayne, NJ 07474-0440 


Re: Reconsideration of DD 806907; Half moon-shaped jars; 7013.39.30; Additional U.S. 
Rule of Interpretation 1(a); EN 70.10. 


DEAR MR. RICKERT: 


This is in reference to your letter of March 29, 1995, requesting reconsideration of Dis- 
trict Decision(DD) 806907 in which you were advised of the classification of recycled glass 
half moon-shaped jars under the Harmonized Tariff Schedule of the United States 
(HTSUS). Samples and a catalog were provided. 

In DD 806907 dated March 1, 1995, the District Director of Customs, Ogdensburg, New 
York, advised your customs broker that the subject articles were classified under subhead- 
ing 7013.39.20, HTSUS, which provides for glassware of a kind used for table, kitchen, toi- 
let, office, indoor decoration or similar purposes (other than that of heading 7010 or 7018) 
* * * slassware of a kind used for table (other than drinking glasses) or kitchen purposes 
other than that of glass-ceramics * * * other * * * other * * * valued not over $3 each. You 
believe the jars could be considered containers of a kind used for commercial conveyance 
and packing, classifiable under heading 7010, HTSUS. 


Facts: 


The subject articles are green tinted jars described on the invoice as “half moon jars” 
They are made of an exceptionally thick glass and measure 3°” wide by 7” long and 54%” 
tall. The jars’ bases are rectangular. They have an inward slope rising from the base. A 
short wide neck meets the sides at the top of the jars. At the top of the neck is a lip measur- 
ing approximately 1”. The lip is wider than the neck which creates an “overhang” of the lip. 
The diameter of the mouth of the jars measures 2 1s ” and is closed with a round piece of 
cork. The name of your cosmetic bath products company, together with Knappstein, are 
molded into the bottom of the jar. Additionally, mold seams can be seen on the sides of the 
jars. The jars are produced by a semi-automatic machine and are valued at 83¢ a piece. 

According to the information provided, the manufacturer created the jars from unique 
specifications created specifically for its cosmetic bath products company and it is the only 
importer of the half moon-shaped jar. The company’s catalog states: “Packaging: We’ve 
created upscale packing for high visual impact on display”. 


Issue: 


Are the half moon-shaped glass jars classified as containers of a kind used for the convey- 
ance or packing of perfume or other toilet preparations under 7010.90.20, HTSUS, or as 
other glassware of a kind used for table, kitchen, toilet, office, indoor decoration or similar 
purposes under subheading 7013.39.20, HTSUS? 


Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to the terms of the headings and any relative section or 
chapter notes * * *.” 

GRI6 provides that for legal purposes, the classification of goods in the subheadings of a 
heading shall be determined according to the terms of those subheadings and any related 
subheading notes and, mutatis mutandis, to the above rules, on the understanding that 
only subhead at the same level are comparable. For the purposes of this rule, the relative 
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section, chapter and subchapter notes also apply, unless the context otherwise requires. 
The subheadings under consideration are as follows: 


7010.90.20 Carboys, bottles, flasks, jars, pots, vials, ampoules and other con- 
tainers, of glass, of a kind used for the conveyance or packing of 
goods; preserving jars of glass; stoppers, lids and other closures, of 
glass: Other: Closures imported separately; containers (with or 
without their closures) of a kind used for the conveyance or packing 
of perfume or other toilet preparations; other containers if fitted 
with or designed for use with ground glass stoppers: Produced 
by automatic machine 

7013.39.20 Glassware of a kind used for table, kitchen, toilet, office, indoor dec- 
oration or similar purposes (other than that of heading 7010 or 
7018) * * * glassware of a kind used for table (other than drinking 
glasses) or kitchen purposes other than that of glass-ceramics) * * * 
Other * * * Other * * * Valued over not over $3 each 


Subheadings 7010.90.20 and 7013.39.20, HTSUS, are use provisions. There are two 
principal types of classification by use: 


(1) according to the actual use of the imported article; and 
= according to the use of the class or kind of goods to which the imported article 
elongs. 

Use according to the class or kind of goods to which the imported article belongs is more 
prevalent in the tariff schedule. A few tariff provisions expressly state that classification is 
based on the use of the class or kind of goods to which the imported article belongs. In 
Group Italglass U.S.A. v. United States, USITR, 17 CIT __ Slip Op. 93-46 (Mar. 29, 
1993), the CIT held that: “the language in heading 7010, “of a kind used for” explicitly 
invokes use as a criterion for classification and in heading 7010, principal use is control- 
ling.” As subheadings 7010.90.20 and 7013.39.20, HTSUS, contain the language “ofa kind 
used for” they are both considered principal use provisions. 

When an article is classifiable according to the use of the class or kind of goods to which it 
belongs, Additional U.S. Rule of Interpretation 1(a), HTSUS, provides that: in the absence 
of special language or context which otherwise requires—(a) a tariff classification con- 
trolled by use (other than actual use) is to be determined in accordance with the use in the 
United States at, or immediately prior to, the date of importation, of goods of that class or 
kind to which the imported goods belong, and the controlling use is the principal use. In 
other words, the article’s principal use at the time of importation determines whether it is 
classifiable within a particular class or kind. 

While Additional U.S. Rule of Interpretation 1(a), HTSUS, provides general criteria for 
discerning the principal use of an article, it does not provide specific criteria for individual 
tariff provisions. However, the U.S. Court of International Trade (CIT) has provided fac- 
tors, which are indicative but not conclusive, to apply when determining whether particu- 
lar merchandise falls within a class or kind. They include: general physical characteristics, 
the expectation of the ultimate purchaser, channels of trade, environment of sale (accom- 
panying accessories, manner of advertisement and display), use in the same manner as 
merchandise which defines the class, economic practicality of so using the import, and rec- 
ognition in the trade of this use. See: Kraft, Inc. v. United States, USITR, 16 CIT 483, (June 
24, 1992) (hereinafter); G. Heilman Brewing Co. v. United States, USITR, 14 CIT 614 
(Sept. 6, 1990); and United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172,536 
F. 2d 373 (1976), cert. denied 429 U.S. 979. Application of the characteristics will determine 
to which class or kind the half moon-shaped jar belongs; glass storage articles or cosmetic 
containers for commercial packing or conveyance. 

As a general rule, a glass article’s physical form will indicate an article’s principal use 
and thus to what class or kind it belongs. Should, however, an exception arise and an 
article’s physical form does not indicate to what class or kind it belongs or its physical form 
indicates it belongs to more than one class or kind, Customs considers the other enumer- 
ated criteria. 

The half moon-shaped jars have physical characteristics from each of the suggested class 
or kinds. Their embedded name, knurling and mold seams are all physical characteristics 
that indicate they belong to the class or kind of glass containers principally used to com- 
mercially pack and convey cosmetic products. However, their unique shape, thickness of 
the glass, their fired wide lip and tinted color all indicate their nature as a decorative/stor- 
age article. We note that while thisjar has a unique shape, a unique shape is not necessarily 
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inconsistent with containers principally used to convey and pack cosmetic products. 
Because the physical form does not clearly indicate the class to which half moon-shaped 
jars belong, we must consider the other enumerated criteria. 

The expectation of reuse by the ultimate purchaser is indicated by the easily removable 
cork, and the jars’ general decorative nature. However, the channels of trade, environment 
of sale (accompanying accessories, manner of advertisement and display), and use in the 
same manner as merchandise which defines the class, all indicate that thejars belong to the 
class or kind of glass containers of a kind used for the conveyance or packing of perfume or 
other toilet preparations. 

According to the information provided, the jars are specifically made for the cosmetic 
bath products company and are sold from manufacturer to importer who then packs them 
with cosmetic bath products for retail sale. According to the importer, the containers do not 
pass through any other channel of trade, nor are they sold in any other manner. Addition- 
ally, the catalog statement “Packaging: we created upscale packing for high visual impact 
on display” indicates that the glass jars are principally used to pack or convey bath prod- 
ucts. Finally, these articles are used in the same manner as was intended for the class or 
kind glass containers for the conveyance or packing of perfume or other toilet preparations. 

This application of the principal use criteria to the half moon-shaped jar is consistent 
with the Explanatory Notes. Explanatory Note (EN) 70.10 of the Harmonized Commodity 
Description and Coding System (HCDCS) states that heading 7010 “covers all glass con- 
tainers of the kinds commonly used commercially for the conveyance or packing of liquids 
or of solid products (powders, granules, etc.).” HCDCS, p.933. The types of containers cov- 
ered by this heading include: 


* * * (B) Jars, pots and similar containers for the conveyance or packing of certain 
foodstuffs (condiments, sauces, fruit, preserves, honey, etc.), cosmetic or toilet prepa- 
rations (face creams, hair lotions, etc.), pharmaceutical products (ointments, etc.), 
polishes, cleaning preparations, etc. 


These articles are usually made of ordinary glass (colourless or tinted) by pressure ina 
mould usually followed by blowing with compressed air. They generally have a large 
a ashort neck: (ifany) and asarule, alip or flange to hold the lid or cap. Some of 


ese containers, however, may be closed by corks or screw stoppers * * * 


HCDCS, p. 933-934. The ENs constitute the official interpretation of the Harmonized Sys- 
tem. While not legally binding on the contracting parties, and therefore not dispositive, the 
ENs provide acommentary on the scope of each heading of the Harmonized System and are 
thus useful in ascertaining the classification of merchandise under the System. See T.D. 
89-80. 

We are of the opinion that the subject articles are principally used for the conveyance or 
packing of perfume or other toilet preparations, contemplated by subheading 7010.90.20, 
HTSUS. 


Holding: 
The glass half moon-shaped jars are classified under subheading 7010.90.20, HTSUS, 
with a general 1 column duty rate of 3.5% ad valorem. 
DD 806907 is revoked. 
JOHN DURANT, 
Director, 
Director Commercial Operations. 
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PROPOSED REVOCATION OF RULING RELATING TO TARIFF 
CLASSIFICATION OF FABRICATED STEEL ARTICLES USED 
WITH GAS TURBINE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication of a fabricated steel base and acoustic steel structure. These 
articles adapt a gas turbine to a marine environment as a source of 
power for naval vessels. The steel base and structure are designed to 
provide acoustical and thermal protection as well as structural stability 
for the turbine. Customs invites comments on the correctness of the 
proposed revocation. 


DATE: Comments must be received on or before November 17, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Submitted comments 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th. Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Metals 
and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication of a fabricated steel base and acoustic steel enclosure. Customs 
invites comments on the correctness of the proposed revocation. 

In HQ 955501, dated March 15, 1994, in response to Internal Advice 
91/93, initiated through the District Director of Customs, Middleburg 
Hts., Ohio, a fabricated steel base and acoustic steel enclosure were held 
to be classifiable as other articles of iron or steel, in subheading 
7326.90.90, Harmonized Tariff Schedule of the United States (HTSUS). 
We rejected the contention that these articles were classifiable as parts 
of gas turbines, in subheading 8411.99.90, HTSUS, because they func- 
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tioned to adapt a gas turbine to a marine environment, but were not 
essential tothe completion of the turbine. This ruling was based in part 
on a ruling issued under the HTSUS predecessor tariff code, the Tariff 
Schedules of the United States (TSUS). While not dispositive, we con- 
sidered this ruling to be instructive as it dealt with similar merchandise 
and the nomenclature at issue remained unchanged. HQ 955501 is set 
forth as “Attachment A” to this document. 

It is now Customs position that the fabricated steel base and acoustic 
steel enclosure, imported unassembled, are within the common mean- 
ing of the term structure for tariff purposes. Accordingly, Customs 
intends to revoke HQ 955501 to reflect the proper classification of the 
steel base and enclosure under subheading 7308.90.95, HTSUS, as 
other structures and parts of structures, of iron or steel. Before taking 
this action, we will give consideration to any written comments timely 
received. Proposed HQ 958295 revoking H@ 955501 is set forth as 
“Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: September 26, 1995. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 15, 1994. 


CLA-2 CO:R:C:M 955501 DWS 
Category: Classification 
Tariff No. 7326.90.90 
DISTRICT DIRECTOR 


US. Customs SERVICE 

55 Erieview Plaza 

Plaza Nine Building, 6th Floor 
Cleveland, OH 44114 


Re: IA 91/93; fabricated steel base and acoustic steel enclosure; gas turbine; Kores 
Manufacturing Inc. v. U:S.; HQ 065167 (IA 34/80); American Powerail, Inc. v. U.S.; 
GRI 2(a); Explanatory Notes 2(a) (V) and (VII); 8411.99.90. 


DEAR DISTRICT DIRECTOR: 

This is in response to your memorandum of October 28, 1993 (CLA-1-CL:DD:CO:TEB 
AW), relating to a request for internal advice initiated by a letter dated July 27, 1993, from 
General Electric Company, concerning the classification of a fabricated steel base and an 


acoustic steel enclosure under the Harmonized Tariff Schedule of the United States 
(HTSUS). 
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Facts: 


The merchandise consists of a fabricated steel base and an acoustic steel enclosure, 
designed solely for use with the “LM2500 Gas Turbine” in a marine environment. The gas 
turbine is used in marine and industrial applications. 

The enclosure is the acoustical and thermal protection for the gas turbine and is 
designed to be mated to the corresponding mounting interfaces on the gas turbine. Special 
features, including the ability to withstand shocks, lateral and torsional motion, and vibra- 
tion, have been designed into the enclosure to withstand severe marine conditions. It also 
features noise reduction and corrosion resistance. The enclosure, which measures approx- 
imately 315 inches x 104 inches x 77.5 inches, consists of welded panels (four sides and a 
roof) with steel sheet outer skin framed with 4 inch wide bars and steel zee shaped studs. 
The walls and roof are filled with insulation wrapped in mylar or kapton bags which are 
fitted between the zee members. A damping compound is applied to the inner surface of the 
outer skin. The inner surfaces of the walls and roof are covered with stainless steel. The 
enclosure is imported into the U.S. in a knock down flat form (KDF), requiring minor 
assembly after importation. 

The base, which measures approximately 315 inches x 104 inches x 18 inches, is the 
primary structural support of the gas turbine and is designed to be mated to the corre- 
sponding mounting interfaces on the gas turbine. The same special features designed into 
the enclosure are present in the base. The base also features noise reduction. It is a welded 
structure consisting of 18 inch high double webbed side and end beams, and a 4 inch thick 
floor made from top and bottom steel sheets separated by structural members (angles and 
beams). 

The subheadings under consideration are as follows: 


8411.99.90: — [t]urbojets, turbopropellers and other gas turbines, and parts thereof: 
[p]arts: [o]ther. 


The general, column one rate of duty for goods classifiable under this provision is 
3.7 percent ad valorem. 


7326.90.90: {o]ther articles of iron or steel: [o]ther: [o]ther: [o]ther: [o]ther 


The general, column one rate of duty for goods classifiable under this provision is 
5.7 percent ad valorem. 


Issues: 


Whether the acoustic steel enclosure and fabricated steel base are classifiable under sub- 
heading 8411.99.90, HTSUS, as parts of gas turbines, or under subheading 7326.90.90, 
HTSUS, as other articles of steel. 

Whether the acoustic steel enclosure, imported into the U.S. in a complete and unas- 
sembled form, imparts the essential character of an assembled acoustic steel enclosure. 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s), taken in order. GRI 1 provides that classification is determined 
according to the terms of the headings and any relative section or chapter notes. 

To determine the classification of the merchandise, we must ascertain whether the 
enclosure and the base are parts of gas turbines. Whether an article is a part of another 
article depends on the nature of the so-called “part” and its usefulness function and pur- 
pose in relation to the article in which it is designed to serve. Kores Manufacturing Inc. v. 
U.S., 3 CIT 178, 179 (1982), aff'd appeal No. 82-83 (C.A.FC. 1983). 

In HQ 065167 (IA 34/80), dated December 1, 1980, a Tariff Schedules of the United 
States (TSUS) decision, we held that articles similar to the subject merchandise (base 
structures and barrier walls) were classifiable under item 657.25, TSUS, as other articles 
of iron or steel. The importer claimed that the merchandise in that case was classifiable 
under item 660.54, TSUS, as parts of gas turbine engines. 

In explaining our holding in HQ 065167, we stated that: 


[t]he base structure, support mount, barrier wall, and exhaust educator or suitable 
substitutes for such items are essential to the intended operation of the gas turbine 
engine when they are assembled into a propulsion system for marine or industrial use 
However, in determining whether a component is part of an article the relevant ques- 
tion is whether that component is essential to the completion of the article. See Ameri- 
can Powerail, Inc. v. U.S., Cust. Ct. , C.D. 4828 (1979). In the case at hand, the 
gas turbine engine is complete in itself without the support components of modular 
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enclosure. Therefore, the components in issue are not per of a gas turbine engine for 
the purposes of tariff classification in item 660.54, TSUS * * * 


Decisions under the TSUS are not dispositive in interpreting the HTSUS. However, ona 
case-by-case basis they should be considered instructive in interpreting the HTSUS, par- 
ticularly where the nomenclature previously interpreted in those decisions remains 
unchanged and no dissimilar interpretation is required by the text of the HTSUS. H. Conf. 
Rep. No. 576, p.550. 

We consider HQ 065167 instructive in this instance because it dealt with similar mer- 
chandise, and the nomenclature at issue has remained unchanged. It is our position, there- 
fore, that the acoustic steel enclosure and the fabricated steel base are not parts of the 
“LM2500 Gas Turbine”. Although the components are essential to the operation of the gas 
turbine in a marine application, they are not essential to the completion of the gas turbine 
itself. The gas turbine can operate effectively without the use of the enclosure and base. 

Consequently, because the enclosure and base are not classifiable elsewhere in the 
HTSUS, they are classifiable under subheading 7326.90.90. TSUS. 

We must now determine whether the enclosure, imported into the U.S. ina complete and 
unassembled form, imparts the essential character of an assembled enclosure. GRI 2(a) 
states that: 


[a]ny reference in a heading to an article shall be taken to include a reference to that 
article incomplete or unfinished, provided that, as entered, the incomplete or unfin- 
ished article has the essential character of the complete or finished article. It shall also 
include a reference to that article complete or finished (or falling to be classified as 
complete or finished by virtue of this rule), entered unassembled or disassembled. 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes, although 
not dispositive, are to be used to determine the proper interpretation of the HTSUS. 54 Fed. 
Reg. 35127, 35128 (August 23, 1989). 

Explanatory Note 2(a) (V) (p. 2) states that: 


[t]he second part of Rule 2(a) provides that complete or finished articles presented 
unassembled or disassembled are to be classified in the same heading as the assembled 
article. When goods are so presented, it is usually for reasons such as requirements or 
convenience of packing, handling or transport. 


In part, Explanatory Note 2(a) (VID (p. 2) states that: 


{flor the purposes of this Rule, “articles presented unassembled or rearvape reece A 
means articles the components of which are to be assembled either by means of si 
fixing devices (screws, nuts, bolts, etc.) or by riveting or welding, for example, bs a 
only simple assembly operations are involved. 


It is our position that the enclosure, imported in a complete and unassembled form, 
imparts the essential character of an assembled enclosure. Also, we are satisfied that the 
enclosure is presented unassembled for reasons such as convenience of packing, handling, 
or transport, and that the enclosure will be assembled by means of simple fixing devices. 
Holding: 

The acoustic steel enclosure and the fabricated steel base are classifiable under subhead- 
ing 7326.90.90, HTSUS, as other articles of iron or steel. 

This decision should be mailed by your office to the internal advice requester no later 
than 60 days from the a ate of this letter. On that date, the Office of Regulations and Rul- 
ings will take steps to make the decision available to Customs personnel via the Customs 
Ruling Module in ACS and the public via the Diskette Subscription Service, Lexis, Free- 
dom of Information Act, and other public access channels. 

MarvVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 R:C:M 958295 JAS 
Category: Classification 


Tariff No. 7308.90.95 
Ms. KATHLEEN M. MURPHY, EsQ. 


KATTEN, MUCHIN & ZAVIS 
525 West Monroe Street, Suite 1600 
Chicago, IL 60661-3693 


Re: Base metal enclosure and mounting base for marine gas turbine; fabricated structural 
components for acoustic, thermal, shock and vibration protection parts of other gas 
turbines, subheading 8411.99.90; articles of iron or steel, subheading 7326.90.90; 
structures and parts of structures of iron or steel, S.G.B. Scaffolding & Shoring Co., 
Inc. v. United States; HQ 084140; HQ 065167, HQ 957245 distinguished; HQ 955501 
revoked. 


DEAR Ms. MURPHY: 

In HQ 955501, dated March 15, 1994, we addressed Internal Advice 91/93, initiated by 
your client, General Electric Aircraft Engines, through the District Director of Cus- 
toms, Middleburg Hts., Ohio. The issue is the classification of a fabricated steel base and 
acoustic steel enclosure. In that ruling we stated that the merchandise was classifiable as 
other articles of iron or steel, in subheading 7326.90.90, Harmonized Tariff Schedule of the 
United States (HTSUS). 

We have reconsidered this matter and are now of the opinion that the provision in sub- 
heading 7308.90.95 for structures and parts of structures, of iron or steel, represents the 
correct classification. 


Facts: 


Literature describes the LM 2500 Enclosure and the LM 2500 Gas Turbine Support 
Structure, both fabricated essentially from carbon and stainless steel. They were 
assembled in the United States with a gas turbine into the LM 2500 Marine Propulsion 
Module as a power source for naval vessels. The Enclosure is a four-sided structure with 
roof, all of welded steel panels, and filled with an insulating material. The Support Struc- 
ture is a welded mounting base consisting of an 18 inch high double webbed side and end 
beams and a 4 inch thick floor made from top and bottom steel sheets separated by angles 
and beams. These articles weigh 48,500 lbs. with shock mounts and displace 315 x 104 x 
77.5 inches of ship space. 

The Support Structure permits the gas turbine to be mounted in the ship’s hold and 
affords anti-shock and vibration protection. The Enclosure provides additional stabiliza- 
tion as well as acoustic and thermal protection It will be fitted after importation with light- 
ing, heating apparatus and doors, to permit worker access to the turbine. The literature 
describes these components as important in anti-submarine warfare as they reduce the 
ship’s water-borne noise level and stabilize the turbine in case of collision or torpedo 
attack. Noise attentuation is also important for crew members working in the enclosed 
environment of a ship’s hold. 

The Support Structure and Enclosure were invoiced and entered as other articles of iron 
or steel, under subheading 7326.90.90, Harmonized Tariff Schedule of the United States 
(HTSUS). 

Inasubmission, dated January 27, 1995, and at a meeting in our office on June 15, 1995, 
confirmed by a July 20, 1995, submission, you maintain these components are classifiable 
as other parts of gas turbines, in subheading 8411.99.90, HTSUS. The contention is that 
these are specially designed and fabricated articles for use solely with the LM 2500 gas tur- 
bine and have no other use, and that the turbine cannot be considered safe and operational 
without them. 

You also claim that these components have mechanical characteristics that serve to 
exclude them from heading 7308 and qualify it as a part for tariff purposes. Specifically, the 
5-sided Enclosure is said to form an inlet plenum at the front of the gas turbine to direct air 
flow to the compressor section of the unit at the necessary velocity and direction to permit 
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the turbine to function properly. The roof panel of the Enclosure is fitted with a flexible 
attachment designed to connect the gas turbine to the ship’s inlet air duct and ventilation 
system. In addition, the assembled Support Structure and Enclosure are said to be fitted or 
designed to be fitted with hoses and electrical cables to supply fuel and lubricants to the 
turbine and with sensors and switches for de-icing, fire detection and fire extinguishing 
equipment. 

Finally, you note that under the HTSUS predecessor tariff code, the Tariff Schedules of 
the United States (TSUS), similar components were considered articles of iron or steel 
because they were not necessary to make a complete turbine. However, under the HTSUS, 
Section XVI, Note 2 requires only that the Support Structure and Enclosure be solely or 
principally used with gas turbines to be considered “parts” for tariff purposes. 

The provisions under consideration are as follows: 


7308 Structures and parts of structures, of iron or steel: 
7308.90 Other: 


Other: 
Other * * * 5.1 percent 
* k 


7308.90.95 
* * 
7326 Other articles of iron or steel: 
7326.90 Other: 
Other: 


7326.90.85 Other * * * 5.1 percent 
* * * 


* * * 


8411 Turbojets, turbopropellers and other gas turbines: 
Parts: 

8411.99 Other: 

8411.99.90 Other * * * 3.4 percent 


Issue: 


Whether the enclosure and mounting base are parts of gas turbines; whether they qual- 
ify as structures and parts thereof. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN) constitute the official interpretation of the Harmonized System. While not 
legally binding on the contracting parties, and therefore not dispositive, the ENs provide a 
commentary on the scope of each heading of the Harmonized System and are thus useful in 
ascertaining the classification of merchandise under the System. Customs believes the 
notes should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 
1989). 

As to the parts issue, you correctly state Customs position that articles which are identi- 
fiable as parts of machines or apparatus of Chapters 84 and 85 are classifiable in accordance 
with Section XVI, Note 2, HTSUS. Specifically, Note 2(b) covers parts that are provided for 
in the same heading as the machine or apparatus. Counsel states that because excessive 
vibrations and thermal expansion lead to misalignment of the turbine’s rotor with the 
ship’s drive train the Support Structure and Enclosure provide the structural stability 
that permits the gas turbine to operate effectively. Articles that contribute to the safe and 
efficient operation of another article have been held to be parts for tariff purposes. Beacon 
Cycle & Supply Co., Inc. v. United States 81 Cust. Ct. 46, C.D. 4764 (1978). However, 
this doctrine was developed under the TSUS, and its applicability under the HTSUS is 
uncertain. Moreover, sole or principal use is essential only if the status of an article as a 
part is first established. Articles that are integral components of another article, without 
which that article could not operate in its intended capacity have been held to be parts 
under the HTSUS. Technicolor Videocassette, Inc. v. United States, Slip Op. 94-43 
(Ct. Int’] Trade, decided March 10, 1994). The evidence of record indicates that the Support 
Structure and Enclosure are designed to deal with the many problems of operating a gas 
turbine engine in an enclosed space like the hold of a ship. Gas turbines are driven by the 
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combustion gases of liquid fuels and utilize aerodynamic principles to produce rotating 
mechanical energy. The gas turbine, normally consisting of multistage turbine modules, a 
compressor, and an electric generator, all mounted on acommon shaft, isa fully operational 
entity. The Support Structure and Enclosure merely adapt it to marine propulsion. The 
literature specifically states that the LM 2500 Marine Gas Turbine is “frequently” used 
with an enclosure and mounting base. This is an indication that these components are not 
considered integral operating parts of the turbine. Moreover, at the June 15 meeting, com- 
pany engineers stated that in a marine environment the LM 2500 Gas Turbine could effec- 
tively operate without these additional components, albeit not for an extended time. 

H@Q 957245, dated April 10, 1995, which you cite in support of the parts classification, is 
distinguishable. This decision held that certain rectangular panels or modules that enclose 
the motors, coils and other working parts of air conditioning machines, were parts of such 
machines classifiable in subheading 8415.90.80, TSUS. Air conditioning machines are cus- 
tomarily advertized, bought and sold complete with top, bottom, front, back and side pan- 
els. Such panels are clearly necessary to a finished air conditioning machine. On the 
contrary, gas turbines are already complete, fully functional commercial entities without a 
Support Structure and Enclosure. It our opinion, it has not been conclusively demon- 
strated that the Support Structure and Enclosure qualify as parts for tariff purposes. 

As to the proper tariff status of these components, we must note asa preliminary matter, 
that in accordance with GRI 3(b), the Enclosure is a composite good consisting of different 
materials or made up of different components, and is classifiable as if consisting only of that 
material or as being that component which imparts essential character. Heading 326, 
articles of iron or steel and related headings of Chapter 56 covering the insulation, each 
describe part only of this article. The fabricated carbon and stainless steel panels, together 
with the other steel components, which aid in stabilizing the gas turbine, comprise an over- 
whelming percent, by weight, of the Enclosure. Steel imparts its size, shape and structural 
integrity. The insulating material comprises a relatively minor percent, by weight, of the 
Enclosure, and is for noise reduction purposes. Without further elaboration, we conclude 
that steel imparts the essential character to the Enclosure so that it is regarded as an 
article of heading 7326 for tariff purposes. 

In HQ 065167, dated December 1, 1980, substantially similar merchandise was held to be 
classifiable under a TSUS provision for articles of iron or steel. Because of the similarity of 
merchandise and the HTSUS nomenclature, H@ 955501 cited HQ 065167 as instructive in 
classifying the Support Structure and Enclosure under subheading 7326.90.90, HTSUS. 
However, relevant ENs at p. 1037, indicate heading 73.26 covers all iron or steel articles 
other than those included in preceding chapters, or more specifically covered elsewhere in 
the Nomenclature. Neither HQ 065167 nor HQ 955501 discusses heading 7308 and 
whether it might bea more specific provision that encompasses the components under pro- 
test. 

The issue, then, is whether these components are described by heading 7308. In this 
regard, tariff terms such asstructure which are not defined in the text of the HTSUS, or in 
the ENs, are to be construed according to their common and commercial meanings, which 
are presumed to the same. Fabricated articles composed of parts capable of resisting heavy 
weights or strains and artificially joined together for some special use fall squarely within 
the meaning of structure. S.G.B. Steel Scaffolding & Shoring Co., Inc. v. United 
States, 82 Cust. Ct. 197, C.D. 4802 (1979). HQ 082655 and HQ 084140, dealing with simi- 
lar fabricated structural steel components, are in accord. In addition, the text of heading 
7308 lists roofing frameworks, doors and windows and their frames and thresholds for 
doors. Relevant ENs, at p. 1020, enumerate ships’ bulkheads within heading 73.08. Among 
other things, bulkheads are projecting frameworks with doors that give access to a stair- 
way or other space within. The evidence of record compels a finding that the Support Struc- 
ture and Enclosure are structures for tariff purposes. 


Holding: 

Under the authority of GRI 1, the Support Structure and Enclosure are provided for in 
heading 7308. They are classifiable in subheading 7308.90.95, HTSUS. 
Effect on Other Rulings: 

HQ 955501, dated March 15, 1994, is revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 








U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 101 


CUSTOMS SERVICE FIELD ORGANIZATION: 
SIOUX FALLS, SOUTH DAKOTA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions pertaining to the field organization of Customs by establishing 
Sioux Falls, South Dakota, as a port of entry. The change is being pro- 
posed as part of Customs continuing efforts to obtain more efficient use 
of its personnel, facilities, and resources and to provide better service to 
carriers, importers, and the general public. 


DATES: Comments must be received on or before November 6, 1995. 


ADDRESSES: Written comments (preferably in triplicate) may be 
addressed to the Regulations Branch, U.S. Customs Service, Franklin 
Court, 1301 Constitution Avenue, N.W., Washington, DC 20229. Com- 
ments submitted may be inspected at the Regulations Branch, Office of 
Regulations and Rulings, Franklin Court, 1099 14th Street, N.W., Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Bob Jones, Office of 
Field Operations (202-927-0456). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

As part of its continuing efforts to obtain more efficient use of its per- 
sonnel, facilities, and resources and to provide better service to carriers, 
importers, and the general public, Customs is proposing to amend 
§ 101.3 of the Customs Regulations (19 CFR 101.3) by establishing a 
port of entry at Sioux Falls, South Dakota, and encompassing the coun- 
ties of Minnehaha and Lincoln in the State of South Dakota. 

The Governor of the State of South Dakota has requested the estab- 
lishment of a port of entry within South Dakota which does not pres- 
ently have a port of entry. In support of the port of entry request, it has 
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been stated to Customs that the proposed port of entry will yield signifi- 
cant immediate and future economic benefits for the State of South 
Dakota, including the retention and expansion of jobs, the more effi- 
cient transportation of imported and exported merchandise, the oppor- 
tunity for establishment of a foreign trade zone, the expanded 
development of infrastructure within the proposed port, an enhanced 
business competitiveness for existing enterprises, and the opportunity 
to encourage new businesses to locate within South Dakota. The Cus- 
toms office within the requested port of entry would be located at the 
Joe Foss Field airport in Sioux Falls which is the largest urban area 
within the State of South Dakota. 

In T.D. 82-37 (47 FR 10137), as revised by T.D. 86-14 (51 FR 4559) 
and by T.D. 87-65 (52 FR 16328), Customs has set forth certain criteria 
which should be considered in connection with a request for port of 
entry designation. Specifically, the community for which such designa- 
tion is requested must: (1) demonstrate that the benefits to be derived 
justify the Federal Government expense involved; (2) except in the case 
of land border ports, be serviced by at least two major modes of trans- 
portation (rail, air, water, or highway); and (3) except in the case of land 
border ports, have a minimum population of 300,000 within the 
immediate service area (approximately a 70-mile radius). In addition, 
T.D. 82-37, as revised, provides that at least one of the following actual 
or potential workload criteria must be met in the area to be serviced by 
the requested port of entry (minimum number of transactions per 
year): (1) 15,000 international air passengers; (2) 2,500 (formal) con- 
sumption entries, with the applicant location committing to optimal 
use of electronic data input means to permit integration with any Cus- 
toms system for electronic processing of entries, and with no more than 
half of the 2,500 entries being attributed to one private party; (3) for 
land border ports, 150,000 vehicles; (4) 2,000 scheduled international 
aircraft arrivals (passengers and/or cargo); (5) 350 cargo vessel arriv- 
als; or (6) any appropriate combination of the foregoing. Finally, T.D. 
82-37, as revised, provides that facilities at the location must include 
wharfage and anchorage adequate for oceangoing vessels in the case of a 
water port, cargo and passenger facilities, warehousing space for the 
secure storage of imported cargo pending final Customs inspection and 
release, and administrative office space, inspection areas, storage areas, 
and other space necessary for regular Customs operations. 

In connection with the request for designation of the Sioux Falls port 
of entry it has been represented to Customs that the cost to the Federal 
Government would only involve the services of one full-time Customs 
official and therefore would be minimal when compared to the signifi- 
cant benefits, described above, that port of entry status would impart to 
the South Dakota business community. As regards transportation ser- 
vices, Sioux Falls is located at the junction of two major interstate high- 
ways (Interstate 90 and Interstate 29), is serviced by a major national 
freight railway company, and is serviced at the Joe Foss Field airport by 
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national passenger and cargo airlines, express air freight services and 
commuter airlines. It has also been represented to Customs that the 
greater metropolitan area of Sioux Falls has a population of 139,236 
based on 1990 census figures and that a population of well over 300,000 
exists within a 70-mile radius of Sioux Falls. With regard to actual or 
potential workload, the only figures provided to Customs concerned 
annual projections of import entries that would be filed within the 
requested port of entry by existing businesses, with no single company 
accounting for more than half of the projected entries: 2,709 in 1996, 
3,147 in 1997, and 3,253 in 1998; it was also stated to Customs that the 
Sioux Falls Regional Airport Authority is committed to making optimal 
use of electronic data transfer capability to permit integration with the 
Customs Automated Commercial System for processing entries. 
Finally, it has been represented to Customs that the Joe Foss Field air- 
port has exceptional cargo and passenger facilities, that passenger 
areas can be secured to accommodate international arrival passenger 
clearance, that there are several warehouse facilities in close proximity 
to the Joe Foss Field airport that are suitable for the secure storage of 
cargo pending inspection and release by Customs, and that the Sioux 
Falls Regional Airport Authority has committed to providing adminis- 
trative office space, inspection areas, storage areas, and other space 
necessary for regular Customs operations and will also furnish the Cus- 
toms office with necessary communications equipment such as a com- 
puter, a telephone, a facsimile machine, and computer lines as well as 
access to photocopiers. 

Based on the information provided to Customs and summarized 
above, Sioux Falls would meet the current minimum criteria for port of 
entry designation set forth in T.D. 82-37, as revised. It is noted that the 
proposal relies on potential, rather than actual, workload figures. 
Therefore, even if the proposed port of entry designation is adopted as a 
final rule, Customs will in 3 years review the actual workload generated 
within the port of entry. If that review indicates that the actual work- 
load is below the T.D. 82-37 standards, procedures will be instituted to 
revoke port of entry status. Of course, if port of entry status is revoked, 
the City of Sioux Falls will have the opportunity to apply for user fee air- 
port status under 19 U.S.C. 58b. 


PROPOSED LIMITS OF PORT OF ENTRY 
The geographical limits of the proposed port of entry of Sioux Falls 
would be as follows: 


All of Minnehaha and Lincoln Counties in the State of South 
Dakota. 


If the proposed port of entry designation is adopted, the list of Cus- 
toms ports of entry in 19 CFR 101.3(b) will be amended accordingly. 
COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments (preferably in triplicate) timely submitted to Cus- 
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toms. Comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, 
Office of Regulations and Rulings, Franklin Court, 1099 14th Street, 
N.W,, Suite 4000, Washington, DC. 


AUTHORITY 


This change is proposed under the authority of 5 U.S.C. 301 and 
19 U.S.C. 2, 66 and 1624. 


THE REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Customs routinely establishes, expands, and consolidates Customs 
ports of entry throughout the United States to accommodate the vol- 
ume of Customs-related activity in various parts of the country. 
Although this document is being issued with notice for public comment, 
it is not subject to the notice and public procedure requirements of 
5 U.S.C. 553 because it relates to agency management and organization. 
Accordingly, this document is not subject to the provisions of the Regu- 
latory Flexibility Act (5 U.S.C. 601 et seq.). In addition, matters involv- 
ing agency management and organization are not subject to Executive 
Order 12866. 

MICHAEL H. LANE, 


Acting Commissioner of Customs. 


Approved: September 14, 1995. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 6, 1995 (60 FR 52347)] 
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POLLAK IMPORT-EXPORT CORP, PLAINTIFF-APPELLANT D. 
UNITED STATES, DEFENDANT-APPELLEE 


Appeal No. 94-1289 
(Decided April 11, 1995) 


James Caffenizis, Fitch, King & Caffentzis, of New York, New York, argued for plaintiff- 
appellant. 


Joseph I. Liebman, Attorney in Charge, International Trade Field Office, Department 
of Justice, of New York, New York, argued for defendant-appellee. With him on the brief 
were Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director and Susan 
Burnett Mansfield, Senior Trial Counsel. 

Appealed from: U.S. Court of International Trade. 

Judge GOLDBERG. 


Before RICH, Circuit Judge, FRIEDMAN, Senior Circuit Judge, and 
BrySON, Circuit Judge. 


FRIEDMAN, Senior Circuit Judge. 

A suit in the Court of International Trade under 19 U.S.C. § 1515 
(1988) challenging the denial of a protest concerning the customs classi- 
fication of imported merchandise is begun by filing a summons. The 
summons form provides space for listing the entry numbers (the num- 
ber assigned to merchandise upon entry into this country) of the mer- 
chandise addressed by each protest that the suit is challenging. The 
Court of International Trade held that it lacked subject matter jurisdic- 
tion over entries not listed on the summons and therefore amended a 
prior stipulated judgment between the importer and the government 
that settled the action in the importer’s favor to eliminate the relief cov- 
ering those unlisted entries. Pollak Import-Export Corp. v. United 
States, 846 F. Supp. 66, 69-70 (CIT 1994). We hold that the failure to list 
the entries on the summons was not jurisdictional. We therefore reverse 
the Court of International Trade’s modification of the stipulated judg- 
ment and remand the case to that court with instructions to reenter the 
original judgment. 


I 


The facts are undisputed. In 1988 the appellant Pollak Import-Export 
Corp. (Pollak) filed suit in the Court of International Trade challenging 
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the customs classification of merchandise it had imported as wool coats 
rather than wool jackets, Pollak Import Export Corp. v. United States, 16 
CIT 58 (1992). The court designated that action a test case and sus- 
pended later cases involving the classification of the same or similar 
merchandise, pending resolution of the test case. 

The present case was one of the suspended cases. Pollak commenced 
the case on September 19, 1990, contesting the denial of protest number 
1001-9-006528. Following the practice in that court, Pollak initiated 
the action by filing only a summons, and the case was then suspended. 
The protest that was the subject of the action covered four entry num- 
bers, only one of which was shown on the summons. 

Form 1 in the Appendix of Forms of the Rules of the Court of Interna- 
tional Trade specifies the form of the summons. After providing spaces 
for describing the “protest specified below,” the “denial of” which the 
civil action is brought “to contest,” the form contains the following 
blank table: 


ENTRIES INVOLVED IN ABOVE PROTEST 


Date of Date of Entry Date of Date of 
Entry Liquidation Numer Entry Liquidation 



































The court decided the test case in Pollak’s favor in February 1992. Pol- 
lak then filed a complaint in the instant case, and the government 
answered. On September 7, 1993, Pollak submitted to the government a 
proposed stipulated Judgment on Agreed Statement of Facts, deciding 
the case in Pollak’s favor in accordance with the test case. Two days 
later, the parties filed a Stipulated Judgment, which the court entered 
on September 16, 1993. Both the agreement and the judgment covered 
the three entries not listed in the summons. 

The .office of the Clerk of the Court of International Trade then 
invited the parties’ attention to the variance between the summons and 
the judgment. The government moved pursuant to CIT rules 59(e) and 
60(a) and (b) to amend the judgment to delete the three entries and to 
sever and dismiss the action with respect to the merchandise the entries 
covered. The government contended that because the three entries were 
not listed on the summons, the court lacked jurisdiction over them. Pol- 
lak responded by moving to amend the summons to add the three entry 
numbers. 

The court granted the government’s motion, “[b]ecause the three 
entries in question were not listed in the summons and the court does 
not presently have jurisdiction over the three entries.” The court denied 
Pollak’s motion to amend the summons, on the ground that the sum- 
mons cannot be amended to add entries after the expiration of the 
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180-day statutory time limit for challenging the denial of a protest. The 
court’s order amended the stipulated judgment (1) to remove the three 
unlisted entry numbers and (2) to sever those entry numbers from the 
action, designate them as a separate action, and dismiss the latter action 
“for lack of jurisdiction.” 


II 


The sole ground upon which the government moved to delete from the 
stipulated judgment the relief covering the three entry numbers not 
listed on the summons and upon which the court granted that motion, 
was that the failure to list the entries deprived the court of jurisdiction 
over them. The question whether that failure to list was jurisdictional 
turns on the intent of Congress expressed in the statutes governing judi- 
cial review of protest decisions. We do not read those statutes as indicat- 
ing that failure to list an entry number on the summons ousts the court 
of jurisdiction over the entry. 

A. The general jurisdictional statute authorizing the Court of 
International Trade to review denials of protests is 28 U.S.C. § 1581 
(1988), which states in relevant part: 


The Court of International Trade shall have exclusive jurisdiction 
of any civil action commenced to contest the denial of a protest, in 
whole or in part, under section 515 of the Tariff Act of 1930. 


This provision does not justify the court’s holding as it says nothing 
regarding the listing of entry numbers or any other rule of the court. 

Two other statutory provisions govern the time for filing and the form 
or content of a summons used to institute such an action. Section 
2636(a) of Title 28, captioned “Time for commencement of action,” 
states in relevant part: 


A civil action contesting the denial * * * of a protest under [19 
U.S.C. § 1515] is barred unless commenced in accordance with the 
rules of the Court of International Trade— 

(1) within one hundred and eighty days after the date of mailing 
of notice of denial of a protest * * * or 

(2) within one hundred and eighty days after the date of denial of 
a protest by operation of law * * *. 


Section 2632(b) provides that a civil action in the Court of International 
Trade under 19 U.S.C. § 1515 


shall be commenced by filing with the clerk of the court asummons, 
with the content and in the form, manner, and style prescribed by 
the rules of the court. 


These provisions impose only two jurisdictional requisites: that a suit be 
instituted by filing a summons and that the suit be filed within 180 days 
after the denial of a protest. 

We do not view the statements that the summons “have the content” 
and be “in the form, manner and style prescribed by the rules of the 
court” and that the suit must be commenced “in accordance with the 
rules” of the court as reflecting a legislative intent that compliance with 
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those rules constitutes an essential element of the court’s jurisdiction. 
Rather, these are housekeeping provisions that explain the procedures 
to be followed in properly invoking the court’s jurisdiction by filing a 
summons within 180 days of the denial of a protest, which Pollak con- 
cededly here did. In § 2632(b) Congress merely has delegated to the 
court “authority to prescribe the ‘manner’ of filing summonses” as well 
as their form and content. United States v. Fairfield Gloves, 558 F.2d 
1023, 1026 (CCPA 1977). 

There is no reason to believe that by including these housekeeping 
provisions in the statute Congress intended to make compliance with all 
of the court’s rules governing the timely institution of a civil action chal- 
lenging a protest and the detailed requirements for the form and con- 
tent of the summons a jurisdictional element of the suit. The 
rule-making authority of the Court of International Trade “gave it no 
authority * * * to enlarge or diminish the jurisdiction” that Congress 
gave the Court. United States v. Sherwood, 312 U.S. 584, 590 (1941)(dis- 
cussing federal courts’ authority under the Federal Rules of Civil Proce- 
dure). A court may only determine its own jurisdiction; it cannot define 
it. The definition of jurisdiction is for the legislature. 

Furthermore, nothing in the rules of the Court of International Trade 
explicitly requires that all the entry numbers in the protest that are 
being challenged be listed on the summons. That conclusion is merely 
an inference to be drawn from the space provided on the summons to list 
the “entries involved in above protest.” 

The Court of International Trade relied on two of its prior decisions as 
authority that failure to list the entry numbers on the summons is a 
jurisdictional defect. Border Brokerage Co. v. United States, 372 F. Supp. 
1389, 72 Cust. Ct. 93 (1971); Bradley Time Div. Elgin Nat’l Time Watch 
Co. v. United States, 9 CIT 613 (1985). To the extent those decisions so 
hold, we disagree with them for the reasons set forth above. 

The government cites United States v. Novelty Imports, Inc., 476 F.2d 
1385 (CCPA 1973), which quotes with approval the statement in E.S. 
Novelty Co. v. United States, 343 F. Supp. 1364 (Cust. Ct. 1972), that 
each entry number constitutes a separate legal claim. Not only is that 
language dictum, but that case addressed a different issue: “‘whether 
under 28 U.S.C. [§ 2637(a)] * * * [the Customs Court] may entertain 
jurisdiction of a civil action combining a number of denied protests cov- 
ering several entries when liquidated duties have not been paid to some 
of the entries.’” Novelty Imports, 476 F.2d at 1386 (quoting decision of 
the trial court, Novelty Imports, Inc. v. United States, 341 F. Supp. 1228, 
1229 (Cust. Ct. 1972)). That case does not support the Court of Interna- 
tional Trade’s jurisdictional ruling. 

B. This court considered and rejected a similar claim that failure to 
comply with a statutory requirement was ajurisdictional defect for a tri- 
bunal in In re Compagnie Generale Maritime, 993 F.2d 841 (Fed. Cir. 
1993). That was a suit by a French corporation challenging the refusal of 
the Trademark Trial and Appeal Board to register the mark FRENCH 
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LINE for a variety of goods and services. This court upheld the refusal to 
register, on the ground that “the Board’s decision rests entirely on find- 
ings or determinations of fact, none of which have been shown to be 
clearly erroneous.” Jd. at 845. 

A dissenting opinion was of the view that the Board should not even 
have accepted or processed the application because it failed to allege 
prior use of the mark which, in the dissent’s view, the statute required. 
According to the dissent, this requirement was jurisdictional. Id. at 847. 
The dissent concluded that the Board had no jurisdiction to consider the 
merits of the application and should have summarily dismissed it for 
lack of jurisdiction. 

This court disagreed with the dissent that the issue of prior use, which 
neither party had raised and the Board had not considered, was properly 
before the court, and rejected the dissent’s conclusion that the alleged 
defect was jurisdictional. See id. at 843 n.3. A concurring opinion 
rejected the dissent’s jurisdictional argument: 


The question the dissent addresses is one of statutory interpreta- 
tion: Whether the Lanham Act requires an application for trade- 
mark registration in the United States based upon foreign 
registration of the mark to show prior use of the mark. The dis- 
sent’s conclusion that the Act requires that showing does not estab- 
lish that without that showing the Board had no “jurisdiction” in 
the case. “The term ‘jurisdiction’ * * * isa verbal coat of * * * many 


colors.” International Longshoremen’s Ass’n v. Davis, 476 U.S. 380, 
402, 106 S.Ct. 1904, 1918, 90 L.Ed.2d 389 (1986) (Rehnquist, J.[, 
dissenting]) (quoting United States v. Tucker Truck Lines, Inc., 344 
US. 33, 39, 73 S.Ct. 67, 70, 79 L.Ed.54 (1952) (Frankfurter, J., dis- 
senting)). The dissent’s conclusion that the applicant may not have 
met the statutory requirements for registration, so that the Board 


could not grant the application, does not mean that the Board had 
no jurisdiction in the case. 


Id. at 847. 

We think that by analogy this reasoning supports the conclusion in 
the present case that the failure to list the three entry numbers in the 
summons was not a jurisdictional bar to the Court of International 
Trade’s granting relief in the stipulated judgment for those entries. 
Indeed, this is an even stronger case for not finding a jurisdictional bar 
than Compagnie Generale. There the alleged jurisdictional defect was 
the failure to comply with a statutory requirement for registration. 
Here the requirement of listing the entry numbers in the summons 
stemmed not from a statutory requirement but-from the summons form 
the Court of International Trade rules prescribe. 

C. The portion of the complaint that sought relief with respect to the 
three entry numbers not listed on the summons might have been dis- 
missible on a timely motion. The proper ground for such dismissal, how- 
ever, would have been failure to state a claim on which relief could be 
granted, not a lack of jurisdiction. Cf Rhone Poulenc, Inc. v. United 
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States, 880 F.2d 401, 402 (Fed. Cir. 1989). The failure to list the entry 
numbers on the summons was not jurisdictional. 


CONCLUSION 


Since we reject the sole ground on which the Court of International 
Trade modified the stipulated judgment, which also is the sole ground 
on which the government defends that ruling, it follows that the modifi- 
cation cannot stand. The order of the Court of International Trade 
granting the government’s motion to amend the judgment is reversed. 
The case is remanded to that court with instructions to reenter the origi- 
nal stipulated judgment. 


REVERSED AND REMANDED 
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Before NIES, CLEVENGER and RADER, Circuit Judges. 


CLEVENGER, Circuit Judge. 

American producers of silicon metal, American Alloys, Inc., Globe 
Metallurgical, Inc., and American Silicon Technologies appeal from the 
April 29, 1994 judgment of the Court of International Trade, Camargo 
Correa Metais, S.A. v. United States, No. 91-09-00641, slip op. 94-68, 
affirming a remand determination by the International Trade Adminis- 
tration (ITA) in Final Results of Redetermination Pursuant to Court 
Remand (Dec. 13, 1993). For the reason set forth below, we vacate the 
judgment of the Court of International Trade and remand for further 
proceedings consistent with our holding. 
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I 


This appeal involves a challenge by American producers of silicon 
metal to the actions taken by the ITA in setting dumping margins appli- 
cable to certain Brazilian producers of silicon metals who export their 
product into United States markets. The dumping margins initially 
established by the ITA ranged from 93.20% to 87.79%. Final Determina- 
tion of Sales at Less Than Fair Value: Silicon Metal from Brazil, 56 Fed. 
Reg. 26,977, 26,987 (June 12, 1991). The agency action establishing 
those margins was challenged in the Court of International Trade in a 
consolidated action brought by four Brazilian exporters. In an Order 
dated August 13, 1993, the Court of International Trade remanded the 
case to the ITA. The remand Order compelled the ITA to “explain in 
greater detail its allocation of annual GS&A [general, selling, and 
administrative] expenses to the merchandise produced during the 
period of investigation” and to “recalculate said allocation if said alloca- 
tion systematically overstates GS&A expenses.” The ITA was also com- 
pelled to “announce a method and rationale for complying with 19 
U.S.C. §§ 1677a(d)(1)(C) and 1677b(e)(1)(A) that avoids double count- 
ing but accounts for the economic reality that ICMS [Brazil’s value 
added tax] paid on inputs to export production, and recovered from 
taxes otherwise due the Brazilian government, is not a cost of producing 
silicon metal for export in Brazil * * *.” The ITA was ordered to report 
the results of the remand to the court. The August 13 Order was accom- 
panied by an opinion of the Court of International Trade, of the same 
date, which stated the reasons and facts on which the Order was based. 
The court’s judgment, as reflected in its Order and opinion, was not a 
final appealable order. Cabot Corp. v. United States, 788 F.2d 1539, 1543, 
4 Fed. Cir. (T) 80, 83 (1986). 


II 


On remand, the ITA reversed its initial positions regarding both the 
calculation of GS&A expenses and the impact of the Brazilian value 
added tax on the constructed value of the exported merchandise. ITA’s 
new positions, announced in Final Results of Redetermination Pur- 
suant to Court Remand (Dec. 13, 1993), produced recalculated dumping 
margins ranging from 65.81% to 49.83%. On December 13, 1993, the 
ITA reported the results of the remand to the Court of International 
Trade. On April 22, 1994, one of the Brazilian plaintiffs filed a motion to 
affirm the ITA’s remand redetermination. On April 29, 1994, the Court 
of International Trade entered a judgment summarily dismissing the 
case. The judgment recited the receipt and review of the ITA’s remand 
redetermination, and stated only that: 


IT IS HEREBY ORDERED, ADJUDGED, and DECREED: that the Remand 
Results filed by the Department of Commerce, International Trade 
Administration are affirmed in all respects, and it is further 

ORDERED, ADJUDGED, and DECREED: that since all other issues have 
been decided, this case is dismissed. 
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From this April 29 judgment the American silicon metal producers 
appeal to this court. Congress has vested us with jurisdiction to hear this 
timely appeal. 28 U.S.C. § 1295(a)(5) (1988). 


Ill 


The subject matter of this appeal is, as is often the circumstance in 
antidumping cases, complicated. The complication derives from the eco- 
nomics involved in grasping the nuances of differing methods for mea- 
surement of GS&A expenses in hyperinflationary economies, and from 
predicting the various impacts of the Brazilian value added tax on vari- 
ous Brazilian exporters of silicon metal. Beyond these factual com- 
plications, the appeal raises significant legal issues concerning the 
meaning to be assigned to two provisions of the antidumping laws, 
19 U.S.C. §§ 1677a(d)(1)(C) and 1677b(e)(1)(A) (1988). Furthermore, at 
oral argument it became evident that a ruling by this court on the merits 
of this case may have a significant impact on the future calculation of 
dumping margins for exporters from a large number of important 
exporting nations that employ value added taxes in their domestic reve- 
nue production operations. 

The Court of International Trade has exclusive jurisdiction to review 
the administrative proceedings that result in the establishment of 
dumping margins. 28 U.S.C. § 1581(c) (1988). The Court of Interna- 
tional Trade possesses “all the powers in law and equity of, or as con- 
ferred by statute upon, a district court of the United States.” 28 U.S.C. 
§ 1585 (1988). When reviewing an administrative action that results in 
ITA mandated dumping margins, the Court of International Trade sits 
as a trial court, in a manner similar to the United States district courts 
and the United States Court of Federal Claims in their review of various 
administrative decisions. See, e.g., Rodriguez v. Panasiuk, 844 F. Supp. 
1033, 1036 (E.D. Pa. 1994); McCall Stock Farms, Inc. v. United States, 14 
F.3d 1562, 1567-68 (Fed. Cir. 1993). Because the Court of International 
Trade enjoys exclusive jurisdiction to review the decisions of the ITA, its 
decisions on the occasions of such review are of significant import. 
Given the exclusive authority of the Court of International Trade, the 
expertise it develops and maintains from its exclusivity is worthy of 
respect. In the instances when the decisions of the Court of Interna- 
tional Trade are either not appealed to this court or are left wholly 
undisturbed following appeal, those decisions are likely to “serve as 
valuable guides to the rights and obligations of the international trade 
community.” National Corn Growers Ass’n v. Baker, 643 F. Supp. 626, 
631 (Ct. Int’] Trade 1986). 

The express terms of 28 U.S.C. § 2645(a) (1988) provide that “[a] final 
decision of the Court of International Trade in a contested civil action 
* * * shall be supported by (1) a statement of findings of fact and conclu- 
sions of law; or (2) an opinion stating the reasons and facts upon which 
the decision is based.” The judgment of the Court of International Trade 
alone does not satisfy the mandatory requirements of section 2645(a). 
Our holding is not exceptional. The United States Court of Customs and 
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Patent Appeals, one of our predecessor courts, required the United 
States Customs Court, a predecessor court of the Court of International 
Trade, to comply with section 501 of the Tariff Act of 1930, the predeces- 
sor statute to 28 U.S.C. § 2645(a). Florea & Co. v. United States, 35 
CCPA 1583, 155 (1948). Nor is it exceptional for this court to consider sua 
sponte the issue raised by section 2645(a). See, e.g., Cablestrand Corp. v. 
Wallshein, 989 F.2d 472, 473 (Fed. Cir. 1993) (vacating and remanding a 
district court judgment for findings of fact and conclusions of law when 
issue was not raised by parties on appeal). 

This court cannot provide effective and meaningful appellate review 
of the ITA’s actions in this case until we are supplied with the fruits of 
satisfaction of section 2645(a). Accordingly, the judgment of the Court of 
International Trade is vacated and the case is remanded to afford the 
court the opportunity to comply with the relevant statute. 

No costs. 


VACATED AND REMANDED 
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Before ARCHER, Chief Judge, LOURIE and SCHALL, Circuit Judges. 


SCHALL, Circuit Judge. 

NEC Home Electronics, Ltd. (NECHE) and NEC Technologies, Inc. 
(NECT) (collectively “NEC”) appeal from the May 2, 1994 final decision 
of the United States Court of International Trade in NEC Home Elec- 
tronics, Ltd. v. United States, 16 1.T.R.D. (BNA) 1518 (1994). In its deci- 
sion, the court affirmed the final results of four consolidated 
administrative reviews of the antidumping order for television receiv- 
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ers, monochrome and color, from Japan, 54 Fed. Reg. 35,517 (Aug. 28, 
1989) (Final Results). For the reasons set forth below, we affirm in part, 


vacate in part, and remand for further proceedings consistent with this 
opinion. 


BACKGROUND 
A. Summary of the Case: 


NECHE is a Japanese company that manufactures consumer elec- 
tronics products, including color televisions; it markets these products 
in Japan, the United States, and various other countries. NECT is a 
company located in the United States that buys NEC-brand televisions 
from NECHE and sells them in the United States. Both NECHE and 
NECT are wholly-owned subsidiaries (NECHE directly, and NECT indi- 
rectly) of NEC Corporation, a Japanese Corporation. Zenith Electronics 
Corporation is a United States manufacturer of televisions. It provided 
comments during the administrative proceedings and was a defendant- 
intervenor in the proceedings in the Court of International Trade. It has 
not participated in this appeal. 

On March 10, 1971, the Department of the Treasury issued an anti- 
dumping duty order covering television receivers, monochrome and 
color, from Japan. Television Receiving Sets, Monochrome and Color, 
From Japan, 36 Fed. Reg. 4597. In 1979, administration of the anti- 
dumping laws was transferred to the Department of Commerce, specifi- 
cally, the United States International Trade Administration (ITA). The 
ITA’s consolidated fifth through eighth reviews of the 1971 antidump- 
ing duty order, which are the reviews involved in this appeal, covered 
imports during the period from April, 1983 through February, 1987. Ini- 
tiation of Antidumping and Countervailing Duty Administrative 
Reviews, 50 Fed. Reg. 44,825 (Nov. 27, 1985); 51 Fed. Reg. 13,273 (Apr. 
18, 1986); 51 Fed. Reg. 24,883 (July 9, 1986); 52 Fed. Reg. 18,937 (May 
20, 1987). These consolidated reviews resulted in the imposition of anti- 
dumping duties on NECHE’s television receivers imported into the 
United States. 

NEC challenges the method by which the ITA calculated NEC’s anti- 
dumping duty margin. Statute provides that the antidumping duty mar- 
gin equals “the amount by which the foreign market value exceeds the 
United States price for the merchandise.” 19 U.S.C. § 1673 (1988). In 
each of the four administrative reviews at issue, the ITA concluded that 
NEC had not sufficiently shown that certain related party sales in the 
home market of Japan “were made at arm’s length.” Final Results, 54 
Fed. Reg. at 35,522. The effect of NEC’s failure to make that showing 
was that the related-party sales—which allegedly were at the level of 
trade of NEC’s sales in the United States market used in the calculation 
of United States price (USP)—were not used in the ITA’s calculation of 
foreign market value (FMV). Instead, the first sale in the home market 
to an unrelated party was used. The ITA also concluded that NEC had 
not sufficiently quantified, and thus was not entitled to, a level-of-trade 
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adjustment that NEC had sought in the alternative. Jd. at 35,522-23. 
NEC contests both of these conclusions. 


B. Statutory and Regulatory Background: 


As just stated, statute provides that the antidumping duty margin 
equals “the amount by which the foreign market value exceeds the 
United States price for the merchandise.” 19 U.S.C. § 1673. Although 
the ITA is given broad authority to determine the degree of, and indeed 
the existence of, a margin, there should be the proverbial “apples-to-ap- 
ples” comparison between sales in the United States and the home mar- 
ket. Torrington Co. v. United States, No. 94-1117, slip op. at 15-16 (Fed. 
Cir. Jan. 13, 1995); Smith-Corona Group v. United States, 713 F.2d 1568, 
1571-73, 1 Fed. Cir. (T) 130, 182-34 (1983), cert. denied, 465 U.S. 1022 
(1984). Under this principle, the ITA “normally will calculate foreign 
market value and United States price based on sales at the same com- 
mercial level of trade.” 19 C.FR. § 353.58 (1994).! 

A difficulty arises, however, where the home-market sale that corre- 
sponds to the level of trade of the United States market sale used in the 
calculation of USP was made between related parties. See Connors Steel 
Co. v. United States, 527 F Supp. 350, 354 (Ct. Int’] Trade 1981) (“Com- 
mon sense, of course, would indicate that strictly by themselves sales to 
a related purchaser would be a questionable guarantee of a fair home 
market price.”). There is a perceived danger that a foreign manufac- 
turer will sell to related companies in the home market at artificially low 
prices, thereby camouflaging true FMV and achieving a lower anti- 
dumping duty margin. See Ansaldo Componenti, S.p.A. v. United States, 
628 F. Supp. 198, 204 (Ct. Int’] Trade 1986) (“Related party home-mar- 
ket sales tend to be lower in price because related companies generally 
decrease prices to each other to the advantage of the principal entity.”). 
Thus, regulation provides that the ITA will use the home-market, 
related-party sale in computing FMV “only if satisfied that the price is 
comparable to the price at which the [seller] sold such or similar mer- 
chandise to a person not related to the seller.” 19 C.FR. § 353.45(a) 
(1994); see 19 C.ER. § 353.22(b) (1988) (same in substance); Sugiyama 
Chain Co. v. United States, 852 F Supp. 1103, 1113 (Ct. Int’] Trade 1994) 
(“While the Court agrees [that 19 U.S.C. § 1677b(a)(3) (1988)] allows 
Commerce to use related party prices which pass a comparability test, 
there must be sufficient information submitted by a respondent for 
Commerce to conduct such a test.”). In other words, the ITA will not uti- 
lize the home-market, related-party sale unless the importer demon- 
strates that the transaction was made at arm’s length. Mitsubishi Heavy 
Indus., Ltd. v. United States, 833 F. Supp. 919, 923 (Ct. Int’] Trade 1993) 
(“Commerce must ascertain, among other things, whether sales to 
related parties are at arm’s length.”). Where the importer is unable to so 
demonstrate, the ITA “will calculate foreign market value based on 


1 When the reviews at issue in this case were conducted, the regulations contained a provision that was the same in 
substance as the current § 353.58. See 19 C.FR. § 353.19 (1988). 
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sales of such or similar merchandise at the most comparable commercial 
level of trade.” 19 C.ER. § 353.58 (1994); see also 19 C.FR. § 353.19 
(1988) (same in substance). For example, the ITA is permitted to base 
FMV upon the sales by the related party to the first unrelated party. 19 
U.S.C. § 1677b(a)(3) (1988); 19 C.ER. § 353.45(b) (1994); see also 19 
C.ER. § 353.22(a) (1988). 

Finally, regulation provides that, where sales from different levels of 
trade are used in the calculations of FMV and USP the ITA will “make 
appropriate adjustments for [the level-of-trade] differences affecting 
price comparability.” 19 C.FR. § 353.58 (1994); see also 19 U.S.C. 
§ 1677b(a)(4)(B) (1988); 19 C.ER. § 353.19 (1988) (same in substance). 


C. NEC’s Distribution in the Japanese Market Vis-d-Vis the United 
States Market: 


The following facts regarding distribution of NECHE’s televisions 
are taken from NEC’s submissions in the administrative proceedings. 
Since the ITA did not take issue with any of these facts, we assume them 
to be undisputed. 

During the review period (April 1, 1983, through February 28, 1987), 
all of the televisions NECHE sold in the Japanese market were sold to 
affiliated sales companies (NECSCs). NEC, 16 I.T.R.D. at 519. Accord- 
ing to NEC, NECHE established its prices to the NECSCs based upon 
the “current local market prices” of the televisions. The NECSCs then 
sold the televisions to unrelated Japanese-market retailers who, in 
turn, sold to end users. 

The imports at issue in this case involved sales to unrelated parties.” 
In the case of these unrelated-party, or “purchase price,” sales, televi- 
sions were shipped from NECHE’s plant directly to one of a small num- 
ber of very large, unrelated original equipment manufacturers (OEMs) 
residing in the United States. 


D. Administrative Proceedings and Proceedings in the Court of 
International Trade: 


NEC timely responded to the ITA’s standard questionnaires used in 
the administrative reviews. In its submissions, for the FMV side of the 
calculation, NEC submitted a list of sales made by the NECSCs to the 
unrelated retailers in Japan. In making its data submissions, NEC 
argued that, because 19 C.FR. § 353.19 (1988) required that the ITA 
compare sales prices at the same commercial level of trade, FMV for 
“purchase price” sales had to be based on the prices that NECHE 
charged the NECSCs. To get past the related-party difficulty, NEC 
stated that “[u]nder Japanese tax law, NECHE’s prices to [the NECSCs] 
are considered to be at ‘arms length.’”? NEC was referring to Japan’s 
commodity tax law, which imposes an ad valorem tax upon the seller. 


2 In the case of sales made to unrelated parties, antidumping duties are based upon the unrelated party’s purchase 
price. 19 U.S.C. § 1677a(b) (1988). 


3 It should be noted that, in its questionnaire responses, NEC did not request that the ITA compare the prices at 
which NECHE sold televisions to the NECSCs with prices charged by other manufacturers to unrelated distributors in 
order to verify that the NECHE-NESCS sales were made at arm’s length. 
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NEC apprised the ITA that it (the ITA) “already possesse[d] from pre- 
vious administrative reviews and a pending court proceeding copies of 
the laws and regulations governing the Japanese commodity tax * * *.”4 
In the alternative, NEC argued for a level-of-trade adjustment. Spe- 
cifically, NEC claimed that if the ITA refused to use the related-party 
sales, it was required by 19 C.FR. § 353.19 (1988) to make a level-of- 
trade adjustment by decreasing FMV “by the value of the NECSCs’ ser- 
vices.” NEC buttressed its claim by stating that the adjustment was 
necessary in order to effect a fair “apples to apples” comparison of 
United States and Japanese sales. NEC asserted that “the value of the 
NECSCs'’ services” was equal to “the weighted-average ‘gross margins’ 
(i.e., the general, selling [,] and administrative expenses plus profits, or 
total distributor’s ‘mark-up’) realized by the [affiliated] sales companies 
on their sales of NECHE-made [televisions].” NEC calculated the 
adjustment and provided that calculation in its submissions. In addi- 
tion, NEC provided data concerning selling expenses incurred by the 
NECSCs. 16 1.T.R.D. at 1523. After NEC made its submissions, the ITA 
verified them. In so doing, it did not, at least with respect to the issues 
raised in this appeal, request that NEC provide further supporting data. 
In due course, the ITA published its preliminary results. Preliminary 
Results of Antidumping Duty Administrative Review and Intent to 
Revoke In Part, 53 Fed. Reg. 33,164 (Aug. 30, 1988) (Preliminary 
Results). In the results, the ITA’s calculation of FMV was not based 
upon the prices at which NECHE sold to the NECSCs, but rather upon 
the prices at which the NECSCs sold to the unrelated retailers. Jd. at 
33,165. The ITA did not give any reason for why it refused to use the 
sales from NECHE tothe NECSCs, and did not address NEC’s Japanese 
commodity tax argument. The ITA acknowledged in the preliminary 
results that a level-of-trade adjustment was claimed, but it did not allow 
the adjustment. Jd.° Here again, the ITA gave no reason for its ruling. 
After the preliminary results were published, NEC requested a hear- 
ing before the ITA. In its Pre-Hearing Brief, NEC asserted, for the first 
time, that the ITA “can confirm that the NECHE prices to distributors 
are comparable to other manufacturers’ prices by examining the ques- 
tionnaire responses of other respondents in these reviews.” In addition, 
NEC repeated its argument that Japanese commodity tax data con- 
firmed the arm’s length nature of the sales from NECHE to the 
NECSCs. 
In support of its argument based upon the Japanese commodity tax, 
NEC submitted an affidavit by Kentaro Kono, the Comptroller of 


4NEC likely was referring to earlier reviews under the antidumping duty order involved in this case. In those 
reviews, arguments which rested upon the Japanese commodity tax law were addressed by the ITA and the Court of 
International Trade. See Zenith Radio Corp. v. United States, 606 F. Supp. 695, 698-99 (Ct. Int’! Trade 1985), aff'd, 783 
F.2d 184, 4 Fed. Cir. (T) 44 (1986); Television Receiving Sets, Monochrome and Color, From Japan; Final Results of 
Administrative Review of Antidumping Finding, 50 Fed. Reg. 24,278 at 24,280 (June 10, 1985). The issues in the earlier 
reviews differ from those raised in this case. 


5 The ITA did make adjustments, however, for the following: “inland freight, insurance, rebates, credit expenses, 
discounts, warranties, advertising, sales promotion, royalties, differences in the physical characteristics of the mer- 
chandise, and packing.” Preliminary Results, 53 Fed. Reg. at 33,165. In addition, the ITA made adjustments for indi- 
rect selling expenses incurred by the NECSCs and allowed a circumstance-of-sale adjustment for commodity tax differ- 
ences. Id. 
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NECHE. The Kono affidavit provided details concerning the Japanese 
commodity tax law. 16 I.T.R.D. at 1521. In his affidavit, Mr. Kono stated 
that, pursuant to the law, asale by a manufacturer who owns up to 33 1/3 
percent of the purchaser is a “regular” sale. Mr. Kono stated that, for 
“regular” sales, the actual sales price is used to determine the tax basis if 
the sales price is “equivalent to the freely-offered selling price of the 
commodity for sale to any wholesale purchaser, in the ordinary course of 
trade and in the usual quantities, at the time of transfer from manufac- 
turer to wholesaler.” This “freely-offered selling price” is the “market” 
price. If, however, the Japanese tax authority investigator determines 
that the manufacturer’s price is lower than the “market” price, then the 
tax basis will be adjusted upward. For a sale by a manufacturer who 
owns 50 percent or more of the purchaser (defined as a “special” sale), 
the Japanese commodity tax law provides that the basis of a “regular” 
sale will serve as the tax basis. In the case where a manufacturer has 
only “special” sales, the tax basis is constructed. Finally, Mr. Kono 
stated that when a manufacturer reports a sales price lower than the 
true sales price, the manufacturer is liable to pay the commodity tax 
actually owed plus a penalty. Additionally, depending upon the extent of 
the violation of the law, a criminal penalty of up to five years imprison- 
ment may be imposed.® Mr. Kono went on to describe how the Japanese 
commodity tax law applied to NECHE’s sales. 

The other two affidavits presented testimony in support of a level-of- 
trade adjustment. One was offered by Kazuyoshi Hatamiya, a consul- 
tant who specializes in the audio-visual market in Japan. 16 1.T.R.D. at 
1523. The other affidavit was offered by Sadao Yamazaki, a marketing 
manager at NECHE. Id. NEC argued that these affidavits were to the 
effect that the distribution costs of the NECSCs were consistent with 
average industry costs at the wholesale level. Jd. 

On August 18, 1989, following a hearing, the ITA published its final 
results. The ITA concluded that evidence of prices charged by other 
manufacturers to unrelated distributors was inadequate to prove the 
arm’s length nature of the sales transactions between NECHE and the 
NECSCs “because products and production costs may differ from com- 
pany to company.” Final Results, 54 Fed. Reg. at 35,522. In addition, 
although it took note of it, the ITA rejected without comment NEC’s 
Japanese commodity tax law argument. 

Also in the final results, the ITA rejected the requested level-of-trade 
adjustment, stating that “NEC has not adequately quantified the differ- 
ence in price between the two markets * * * attributable to the different 
levels of trade.” Id. With respect to its rejection of the requested adjust- 
ment, the ITA stated: 


[Alny determination as to whether a level of trade adjustment is 
warranted depends on the sufficiency of the evidence provided by 
NEC. See our Revised Final Results of Antidumping Duty Adminis- 


6 NEC stated in its brief that it was asking the ITA to recognize “that the commodity tax law in effect creates a legal 
obligation upon NECHE * * * to sell to its related distributors at prices which are ‘market’ or arm’s length.” 
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trative Review Pursuant to Court Remand, Portable Electric Type- 
writers from Japan, December 7, 1988. In the results of that 
remand, we noted a number of ways a respondent could demon- 
strate * * * cost differences [between two different levels of trade]. 
NEC did not provide such information before publication of the pre- 
liminary results. * * * The burden is on the respondent to eat 
claims for adjustments. We reviewed all of the data submitted b 
NEC in light of the criteria outlined in results of the PETs cern 
Since NEC provided no data indicating that cost differences 
between the two markets were solely attributable to differences in 
levels of trade, we determine that no level of trade adjustment is 
warranted. 


Id. at 35,522-23. 

The Court of International Trade affirmed the final results. First, it 
rejected the argument based upon NEC’s commodity tax payments, 
stating that the ITA cannot consider information submitted after the 
preliminary results.’ 161.T.R.D. at 1521. Turning to NEC’s request that 
the ITA compare NECHE’s prices to the NECSCs with those of other 
manufacturers to unrelated purchasers, the court held that the ITA did 
not have the burden of making such a comparison despite the fact that 
the court recognized that the ITA had done so in the past. Id. at 1521-22. 
Finally, as for the claimed level-of-trade adjustment, the court agreed 
with the ITA that NEC had not met its burden of proving that the differ- 
ence between, on the one hand, the prices at which NECHE sold to the 


NECSCs and, on the other, the prices at which the NECSCs resold to 
unrelated parties was attributable to different levels of trade. Id. at 
1523. The court also indicated generally that the evidence NEC sub- 
mitted on the level-of-trade issue to the ITA was untimely. Id. 


II. DiscussION 
A. Standard of Review: 


The standard of review that the Court of International Trade applies 
toan antidumping duty determination of the ITA is set forth in 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). That statute provides that the ITA’s deter- 
mination will be affirmed unless unsupported by substantial evidence 
or otherwise not in accordance with law. The standard of review for this 
court is not specified in a statute. However, “[t]o determine whether the 
Court of International Trade correctly applied [its] standard [of review] 
in reaching its decision, this court must apply anew the statute’s express 
standard of review to the agency’s determination.” PPG Indus., Inc. v. 
United States, 978 F.2d 1232,1236, —-—- Fed.Cir.(T)__——s,__—— (Fed. Cir. 
1992) (citing Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1559, 2 
Fed. Cir. (T) 130, 132-33 (1984)). Thus, we must affirm the Court of 
International Trade unless the ITA’s final results are unsupported by 


7 The court stated that it was the ITA’s “long- standing practice” to reject information submitted after publication of 
the preliminary results. 16 I.T.R.D. at 1521. In support, the court cited, as examples, two reviews in which the ITA 
stated such a rule. Carbon Steel Plate From Japan; Final Results of An g Duty Administrative Review and 
Revocation in Part, 53 Fed. Reg. 15,255 at 15,255 (Apr. 28, 1988); Final Results of / Antidumping Duty Administrative 
Reveiw; Anhydrous Sodium Metasilicate From France, 52 Fed. Reg. 33,856 at 33,857 (Sept. 8, 1987). 
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substantial evidence or otherwise not in accordance with law. PPG 
Indus., 978 F-:2d at 1236. 


B. Related-Party Sales: 


NEC argues that the ITA erred in refusing to use the related-party 
sales in computing FMV. NEC asserts that it sufficiently proved that the 
sales were made at arm’s length by presenting arguments based upon 
(1) the Japanese commodity tax law and the payments that NECHE 
made pursuant thereto; and (2) a comparison of the NECHE-NECSCs 
sales with sales of other manufacturers to unrelated distributors in the 
Japanese market. We address these alternative arguments in turn. 


1. The Japanese Commodity Tax: 


As indicated above, the ITA did not give any reason why it found 
NEC’s Japanese commodity tax argument unpersuasive. The ITA’s con- 
clusion was simply that NEC “ha[d] not provided any data indicating 
that the sales were at arm’s length.” Final Resulis, 54 Fed. Reg. at 
35,522. NEC argues that the ITA’s failure to address NEC’s argument 
means that the ITA’s decision on this issue is without the support of sub- 
stantial evidence. We agree. 

According to the Court of International Trade, “Commerce rejected 
NEC’s attempted use of the Japanese commodity tax base because the 
claim was made for the first time in NEC’s Pre-Hearing Brief, too late to 
be considered or verified.” 16 I.T.R.D. at 1521. The Final Results, how- 
ever, do not support the conclusion that the reason the ITA rejected this 
argument was the untimeliness of NEC’s submissions relating to it. The 
ITA’s discussion in the Final Results regarding the timeliness of sub- 
missions was directed toward the level-of-trade adjustment issue. See 54 
Fed. Reg. at 35,522-23. The only statement that the ITA made which 
had any bearing on the commodity tax issue was the observation that 
NEC “ha[d] not provided any data indicating that the sales were at 
arm’s length.” 54 Fed. Reg. at 35,522. We have been unable to find any 
indication in the record that the ITA rejected NEC’s commodity tax 
argument because it viewed the argument or submissions relating to it 
as being untimely. We are powerless to affirm an administrative action 
on a ground not relied upon by the agency. Securities & Exch. Comm’n v. 
Chenery Corp., 332 U.S. 194, 196 (1947) (“[A] reviewing court, in dealing 
with a determination or judgment which an administrative agency 
alone is authorized to make, must judge the propriety of such action 
solely by the grounds invoked by the agency. If those grounds are inade- 
quate or improper, the court is powerless to affirm the administrative 
action.”); Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 
169 (1962). 

Moreover, the court’s statement that the Japanese commodity tax 
argument was made for the first time in NEC’s Pre-Hearing Brief is 
incorrect. As discussed above, NEC stated in its questionnaire 
responses that the ITA should use the related-party sales data because 
“(ulnder Japanese tax law, NECHE’s prices to [the NECSCs] are consid- 
ered to be at ‘arms length.’” Also, NEC provided information about the 
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tax and stated that the ITA had copies of the tax and related regulations. 
In addition, it appears to us that NEC provided the ITA with all the nec- 
essary data when it presented its questionnaire responses. At that time, 
NEC submitted on computer tape the unit price for each related-party 
sale. Finally, the commodity taxes which NEC paid and the bases upon 
which the taxes were calculated were set forth in a table attached to the 
responses, with the amounts of the tax payments and the bases being 
aggregated per television model. For the commodity tax, a flat rate of 15 
percent was imposed upon the taxable base for each model. 

It is true that NEC provided additional information, in its Pre-Hear- 
ing Brief, after the preliminary results were published. Namely, along 
with its Pre-Hearing Brief, NEC submitted Mr. Kono’s affidavit, setting 
forth the details of the Japanese commodity tax law and its application 
to NECHE’s sales. Even if, as the government contends, it is true that in 
1988 the publishing of the preliminary results was the deadline for the 
submission of factual data,® we do not think that the Kono affidavit 
should be disregarded. First, we question whether it was necessary for 
the ITA to have the information in the Kono affidavit before it could ren- 
der a decision on the related-parties issue. It seems that even without 
the Kono affidavit the ITA had access to information regarding the Jap- 
anese commodity tax law from previous reviews under this same anti- 
dumping duty order. See Zenith Radio Corp. v. United States, 606 F. 
Supp. 695, 698-99 (Ct. Int’] Trade 1985), aff'd, 783 F.2d 184, 4 Fed. Cir. 
(T) 44 (1986); Television Receiving Sets, Monochrome and Color, From 
Japan; Final Results of Administrative Review of Antidumping Find- 
ing, 50 Fed. Reg. 24,278 at 24,280 (June 10, 1985). In fact, as noted 
above, this circumstance was specifically mentioned by NEC in its ques- 
tionnaire responses; NEC told the ITA that it “already possesse[d] from 
previous administrative reviews and a pending court proceeding copies 
of the laws and regulations governing the Japanese commodity tax.” 
Second, all the Kono affidavit essentially did was to supplement 
information that NEC already had provided to the ITA. 

Accordingly, we remand so that the ITA may give proper consider- 
ation to NEC’s argument based upon the Japanese commodity tax law. 
We take no position on the merits of the issue. Our only instruction is 
that the ITA take into account all of NEC’s submissions, including the 
affidavit of Mr. Kono. 


2. Other Manufacturers’ Prices: 


NEC told the ITA that it could “confirm that the NECHE prices to dis- 
tributors are comparable to other manufacturers’ prices by examining 
the questionnaire responses of other respondents in these reviews.” In 
the Final Results, the ITA stated that it “[{did] not agree that prices 
charged by other manufacturers to unrelated distributors adequately 


8 Regulations in 1988 did not contain the rule, which they do today, that “submissions of factual information * * * 
shall be submitted not later than * * * the earlier of the publication of notice of preliminary results of review or 180 days 
after the date of publication of notice of initiation of the review.” 19 C.FR. 353.31(a)(ii) (1994). The government argues, 
however, that even before the present regulation was adopted in 1989 the ITA “had established a practice of not accept- 
ing unsolicited factual submissions after the publication of preliminary results.” See footnote 7 above. 
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demonstrate the arm’s length nature of NECHE’s sales to related dis- 
tributors (NECSCs) because products and production costs may differ 
from company to company.” 54 Fed. Reg. at 35,522. 

On appeal, NEC criticizes the ITA’s “speculation” that the other 
manufacturers’ products and costs “may” differ. Furthermore, with 
particular regard to product differences, NEC argues that the ITA’s reg- 
ulations in force at the time, in particular 19 C.FR. § 353.22 (1988), did 
not require identity of products; they only required that the products be 
“similar.” The government responds that NEC did not identify which 
televisions produced by other manufacturers were sufficiently similar 
for comparison and that because it did not do this, it did not meet its bur- 
den of proof. 

We agree with the government that NEC failed to carry its burden of 
proof on this issue. NEC failed to carry its burden because it did not 
identify which products of other manufacturers it felt were sufficiently 
similar for purposes of comparison. We do not think that NEC was with- 
out the ability to identify which of its competitor’s televisions it believed 
were similar to NECHE’s televisions. Thus, we cannot accept NEC’s 
argument that the ITA should have identified the televisions to be used 
for comparison. NEC’s suggestion to the ITA that it confirm the arm’s 
length nature of the related-party sales by examining the questionnaire 
responses of other respondents in the administrative review—a sugges- 
tion made for the first time in NEC’s Pre-Hearing Brief—was wide of 
the mark. We agree with the Court of International Trade in its rejection 
of NEC’s suggestion that “Commerce must carry the burden of proving 
that NEC’s related party price is not an arm’s length price.” 16 1.T.R.D. 
at 1522. The pertinent regulation, 19C.F-R. § 353.22(b) (1988), provided 
that related-party sales were not to be used in the determination of FMV 
“unless such sales are demonstrated to the satisfaction of the Secretary to 
be at prices comparable to those at which such or similar merchandise is 
sold to persons unrelated to the seller.” (emphasis added). 

The ITA’s conclusion that NEC failed to provide any data in support 
of the alternative prong of its related-party sales argument is supported 
by substantial evidence and is free of legal error. We thus affirm the 
Court of International Trade on this issue. 


C. Level-of-Trade Adjustment: 


As discussed above, NEC requested that, should the ITA refuse to use 
NEC’s related party sales in the home market, it make an adjustment to 
NEC’s FMV under 19 U.S.C. § 1677(b)(a)(4)(B) and 19 C.FR. § 353.19 
(1988) to account for the fact that NEC’s home market sales were 
compared to United States market sales at a different level of trade. The 
ITA rejected the requested level-of-trade adjustment. Final Results, 54 
Fed. Reg. at 35,522-23. In assessing NEC’s proof on this issue, the ITA 
held NEC to the burden set forth in a December 7, 1988 unpublished 
review by the ITA concerning an antidumping duty order on portable 
electric typewriters (PETs). Jd. at 35,522. 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 63 


NEC argues that the burden set forth in the PETs review prevents a 
foreign manufacturer like NECHE who sells only through related dis- 
tributors from proving entitlement to a level-of-trade adjustment. 
Therefore, according to NEC, imposition of the PETs burden represents 
an abuse of ITA’s discretion in administering the antidumping. We 
agree. 

In the PETs review, the ITA offered three alternative ways by whicha 
party could establish its entitlement to a level-of-trade adjustment: 


(1) in cases where the manufacturer’s sales to an unrelated party 
are too few in number to calculate FMV, validate the manufactur- 
er’s related distributor’s expenses by comparing them to the costs 
of an unrelated distributor through whom the manufacturer also 
makes sales; 

(2) in cases where the manufacturer’s sales to an unrelated dis- 
tributor are too remote in time to establish FMV, by the same 
method as (1); and 


(3) validate the manufacturer’s related distributor’s selling 


expenses by comparing them to those of a different manufacturer’s 
unrelated distributor. 


See Silver Reed Am., Inc. v. United States, 711 F. Supp. 627, 630 n.2 (Ct. 
Int’] Trade 1989) (restating the methods of proof set forth by ITA in the 
unpublished PETs review). As was pointed out by the Court of Interna- 
tional Trade in Silver Reed, the PETs standard is practically impossible 
to meet in the case of a manufacturer, such as NECHE, who makes no 
sales to an unrelated distributor. Jd. This is certainly true for the first 
two methods above, as they in fact require that there be sales to an unre- 
lated distributor in the home market. As for the third method—which 
would require that a manufacturer obtain its competitors’ cost informa- 
tion—we agree with the Silver Reed court that this method too is unrea- 
sonable, and may be “almost inherently impossible to satisfy.” Id.? 
Therefore, the PETs standard unreasonably precludes NEC from prov- 
ing a level-of-trade adjustment. 

An estimation of the level-of-trade adjustment is required in order to 
obtain an “apples-to-apples” comparison of sales in the home market 
with those in the United States market. American Permac, Inc. v. United 
States, 703 F. Supp. 97, 101 (Ct. Int’] Trade 1988); see also Torrington, 
slip op. at 15-16; Smith-Corona, 713 F.2d at 1571-73, 1 Fed. Cir. (T) at 
132-34. As noted above, in its questionnaire responses, NEC provided 
the ITA with evidence regarding the average “gross margins” of its 
related wholesalers in the home market.!° NEC argued that “gross mar- 
gin” constituted the proper measure of the level-of-trade adjustment. 
Also in its questionnaire responses, NEC provided data on the selling 
expenses (both direct and indirect) incurred by the related wholesalers. 
Thereafter, in its Pre-Hearing Brief, NEC argued for an alternative 


9The Silver Reed court noted that the “ITA’s belief that [the importer] could have obtained confidential cost data 
from its competitors totally disregards commercial reality * ” 711 F Supp. 627, 630 n.2 (Ct. Int’l Trade 1989). 


10 As already discussed, the gross margin is the total distributor mark-up, which includes the general, selling, and 
administrative expenses plus profits. 
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measure of total selling expenses in the event that the ITA rejected 
“gross margin” as the proper measure. Through the Hatamiya and 
Yamazaki affidavits, NEC offered evidence on the basis of which it 
argued that the distribution costs of NECSCs were consistent with aver- 
age industry costs at the wholesale level.!! The ITA should consider 
whether either of these methods of computing a level-of-trade adjust- 
ment is satisfactory, and if not, state the reasons for their rejection. 

Accordingly, if on remand the ITA again refuses to use the related- 
party sales in its calculation of FMV, it must revisit the issue of a level-of- 
trade adjustment. 


CONCLUSION 


The ITA erred in failing to consider NEC’s Japanese commodity tax 
argument—advanced in support of the claim that NECHE-NECSCs 
sales were made at arm’s length. On remand, the ITA is to consider that 
argument. The ITA did not err, however, in rejecting NEC’s alternative 
related-party sales argument—that the ITA should have looked to sales 
of other manufacturers to determine whether NECHE-NECSCs sales 
were made at arm’s length. Finally, the ITA imposed upon NEC an 
unreasonable burden with respect to proving entitlement to a level-of- 
trade adjustment. Should it be necessary to reach this issue on remand, 
the ITA is to consider anew the evidence and arguments already pres- 
ented by NEC. The decision of the Court of International Trade, there- 
fore, is affirmed-in-part and vacated-in-part. The case is remanded with 


the instruction that the court return the case to the ITA for further pro- 
ceedings consistent with this opinion. 


Costs 
Each party shall bear its own costs. 


AFFIRMED.-IN-PART, VACATED.-IN-PART, 
AND REMANDED WITH INSTRUCTIONS 


11 We find no fault in NEC making this argument for the first time in its Pre-Hearing Brief, given the uncertainty at 
the time, and currently, as to what is necessary to prove a level-of-trade adjustment. 
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LOUuRIE, Circuit Judge. 

Checkpoint Systems, Inc. appeals from the March 10, 1994 Final 
Determination by the United States International Trade Commission 
(ITC) in Investigation No. 337-TA-347. In its decision, the ITC con- 
cluded that there was no violation of subsection (a) of section 337 of the 
Tariff Act of 1930, as amended, see 19 U.S.C. § 1337(a)(1)(B)(i), by the 
importation into the United States, the sale for importation, or the sale 
within the United States after importation, of certain anti-theft deacti- 
vatable resonant tags and components thereof by Intervenors in this 
appeal. In particular, the ITC determined that there was no violation of 
section 337 because the asserted claims of United States Patents 
4,498,076 and 4,567,473 were not infringed and were invalid under 35 
U.S.C. § 102(g) (1988). Because Checkpoint did not raise in its petition 
for review of the ITC’s Initial Determination the issue of claim inter- 
pretation it now raises in this appeal, we will not consider that portion of 
Checkpoint’s appeal. Because the ITC did not err in holding the asserted 
claims invalid under § 102(g), we affirm. 


BACKGROUND 


Checkpoint develops and manufactures deactivatable resonant tags 
for use in electronic security systems that are used by retailers to deter 
shoplifting. Checkpoint is the exclusive sublicensee of the ‘076 and ‘473 
patents, which name George J. Lichtblau as inventor. Both patents are 
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entitled “Resonant Tag and Deactivator for use in an Electronic Secu- 
rity System,” and contain substantially identical specifications. Claim 1 
of the ‘076 patent reads: 


1. For use in an electronic security system which includes means 
for providing in a controlled area an electromagnetic field of a fre- 
quency which is swept within a predetermined range and means for 
detecting the presence of a resonant tag circuit having a resonant 
frequency within said range, a resonant tag circuit comprising: 

a planar substrate of dielectric material; 

a tuned circuit on said substrate in planar circuit configura- 
tion and resonant at said frequency; 

said tuned circuit having a pair of conductive areas in align- 
ment on respective opposite surfaces of the substrate to define 
a capacitor of the tuned circuit; 

means within the conductive areas defining a path between 
the conductive areas and through the substrate at which an arc 
discharge will preferentially occur in response to an electro- 
magnetic field at said frequency of sufficient energy, and opera- 
tive to destroy the resonant properties of the tuned circuit. 


The claim covers a deactivatable tag intended to be affixed to a retail 
item. The tag has “resonant” characteristics, such that when the tag 
passes through a detector, normally comprising an electronic gate that 
generates an electromagnetic field of a certain frequency and which is 
located at a building or store exit, it will resonate. The resonating tag 
interrupts the electromagnetic field, triggering an alarm. When a retail 
item is purchased, authorized personnel deactivate the affixed tag using 
a deactivator, which applies energy to the tag to destroy its resonant 
characteristics. Unless the tag affixed to a particular item is deactivated, 
an attempt to remove the item through the detector will sound an alarm. 

Lichtblau, the named inventor, had been working for Checkpoint in 
research and development since at least the 1970s. On May 10, 1982, he 
filed a first patent application for the invention in suit, which issued as 
the ‘076 patent on February 5, 1985. On November 20, 1984, Lichtblau 
filed a continuation application, which issued as the ‘473 patent on Jan- 
uary 28, 1986.! Both patents were exclusively licensed to Arthur D. 
Little, Inc. and exclusively sublicensed to Checkpoint.? 

In September of 1981, Checkpoint hired George Kaltner as a design 
engineer to work on its deactivation technologies. Independently of 
Lichtblau, in November 1981, Kaltner reduced to practice a deactivat- 
able tag within the scope of the claims in suit.? Kaltner was under no 
obligation to assign to Checkpoint patents to any invention he made 
before January 1984. Nevertheless, in 1982, Kaltner’s supervisor 


1The primary difference between the inventions claimed in the two patents, which is not of consequence to this 
appeal, is that certain capacitor plates described in the ‘076 patent must be aligned, whereas the capacitor plates in the 
‘473 patent need not be aligned. 

2The peculiarity of an inventor employed by Checkpoint assigning his invention to Arthur D. Little, Inc., which then 
licensed it back to Checkpoint is not explained in the record, but it is not relevant to this appeal. 


3 The Lichtblau claims cover both a “short circuit mode” and an “open circuit mode” of circuit deactivation. Kaltner 
made a tag embodying only the short circuit mode of the invention. 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 67 


approached an officer of Checkpoint about obtaining a patent on the 
deactivatable tags and was told that “it was being taken care of.” In fact, 
however, Checkpoint did not file a patent application in Kaltner’s name. 
Kaltner continued to work at Checkpoint, perfecting his tag and devel- 
oping a commercial electronic security system, which included deacti- 
vatable tags, a deactivator, and a detector. In late 1985, Checkpoint 
marketed its security system, which included tags within the scope of 
the claims in suit. 

On March 10, 1993, the ITC instituted an investigation following a 
complaint filed by Checkpoint under section 337 of the Tariff Act of 
1930. The complaint, as amended, alleged that six respondents* 
imported, sold for importation, or sold in the United States after 
importation, certain anti-tl eft deactivatable resonant tags and compo- 
nents thereof that intringea claims 1, 2, 4, 6, 9, 10, 20, 21, 23, and 25 of 
the ‘076 patent and claims 1, 2, 4, 6, 9, 10, 19, 20, 22, and 24-27 of the 
‘473 patent. 

During the investigation, the inventorship of the claimed subject mat- 
ter was challenged when two respondents argued that Kaltner was a 
prior inventor within the meaning of § 102(g). The Administrative Law 
Judge (ALJ) found that Kaltner had reduced to practice the claimed 
invention on November 17, 1981, prior to Lichtblau’s constructive 
reduction to practice, which occurred when Lichtblau filed a first patent 
application on May 10, 1982. The ALJ also determined that Kaltner did 
not abandon, suppress, or conceal the invention. Accordingly, the ALJ 
held that the asserted claims of the Lichtblau patents were invalid 
under § 102(g). 

In assessing Checkpoint’s infringement allegations, the ALJ first 
construed the asserted claims and then selected claim 1 of the ‘076 pat- 
ent as illustrative of the disputed issues with respect to all the claims in 
suit. The accused tags were then found not to infringe. 

The final hearing before the ALJ resulted in an Initial Determination 
that there had not been a violation of section 337 because the asserted 
claims were not infringed and were invalid. Checkpoint filed a petition 
for review of the Initial Determination, which became the Final Deter- 
mination of the ITC when it denied review on March 10, 1994. Check- 
point now appeals from the Final Determination, invoking this court’s 
jurisdiction under 28 U.S.C. § 1295(a)(6) (1988). 


DISCUSSION 


This court reviews factual findings of the ITC under the “substantial 
evidence” standard. Intel Corp. v. United States Int’l Trade Comm’n, 
946 F.2d 821, 832, 20 USPQ2d 1161, 1171 (Fed. Cir. 1991). Under this 


4 The ITC’s notice of investigation named six respondents, each of whom was alleged to have committed one or more 
unfair acts in the importation or sale of components or finished tags that infringe the asserted patent claims. Those 
respondents are Actron AG; Tokai Denshi Co., Ltd.; ADT Limited; All-Tag Security AG; Toyo Aluminum K.K.; and 
Custom Security Industries, Inc. Of the six respondents, five appeared before the Commission and appear now before 
this court as intervenors. The sixth, Custom Security Industries, Inc., was found to be in default and to have waived its 
right to appear, to be served with documents, and to contest the allegations at issue in the investigation. See 58 Fed. 
Reg. 52323 (1993). 
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standard, we will not disturb the ITC’s factual findings if they are sup- 
ported by “such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.” Surface Technology, Inc. v. United 
States Int’l Trade Comm’n, 801 F.2d 1336, 1340-41, 231 USPQ 192, 196 
(Fed. Cir. 1986). We review de novo the ITC’s legal determinations, 
including those relating to claim interpretation and patent validity. See 
id. at 1340 n.7, 231 USPQ at 195 n.7. 


I 


Checkpoint first argues that the ITC erred as a matter of law in con- 
sidering claim 1 of the ‘076 patent as representative of claims 25-27 of 
the ‘473 patent. According to Checkpoint, due to the alleged differences 
between claim 1 of the ‘076 patent and claims 25-27 of the ‘473 patent, 
that decision constitutes reversible legal error. It is this legal error, in 
Checkpoint’s view, that resulted in an erroneous finding of non-in- 
fringement. The ITC asserts that this issue is not properly before the 
court on appeal because Checkpoint failed to raise it with the full com- 
mission in its petition for review of the Initial Determination. We agree 
with the ITC. 

“(As has been] recognized in more than a few decisions, and * * * in 
more than a few statutes, * * * orderly procedure and good administra- 
tion require that objections to the proceedings of an administrative 
agency be made while it has opportunity for correction in order to raise 
issues reviewable by the courts.” United States v. L.A. Tucker Truck 
Lines, Inc., 344 U.S. 33, 36-37 (1952) (footnotes omitted). When a party 
to an administrative proceeding fails to assert an issue during that pro- 
ceeding, other parties to the proceeding are not given notice and an 
opportunity to present arguments before the agency; moreover, the 
agency is not afforded the opportunity to consider the issue in the first 
instance. Thus, “[s]imple fairness to those who are engaged in the tasks 
of administration, and to litigants, requires as a general rule that courts 
should not topple over administrative decisions unless the administra- 
tive body not only has erred but has erred against objection made at the 
time appropriate under its practice.” Id. at 37. See also Lizut v. Depart- 
ment of Army, 717 F.2d 1391, 1396 (Fed. Cir. 1983) (“Allowing a party to 
withhold important issues from the [agency] and later present them to 
this court would undermine the [agency’s] authority.”). 

The ITC’s rules require a party seeking review of an Initial Deter- 
mination to file a petition for review presenting “a concise argument 
setting forth the reasons why review by the [ITC] is necessary * * *.” See 
19 C.ER. § 210.54(a) (1994). The rules further provide that “[a]ny issue 
not raised in the petition for review * * * will be deemed to have been 
abandoned * * *.” See id. This court will not review an issue that has not 
been properly raised before the ITC in a petition for review of an Initial 
Determination. Texas Instruments, Inc. v. United States Int’l Trade 
Comm'n, 988 F.2d 1165, 1176, 26 USPQ2d 1018, 1027 (Fed. Cir. 1993); 
Allied Corp. v. United States Int’l Trade Comm’n, 850 F.2d 1573, 1580, 7 
USPQ2d 1303, 1308 (Fed. Cir.), cert. denied, 488 U.S. 1008 (1988). 
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Here, the Initial Determination stated that “claim 1 of the ‘076 patent 
[is considered] representative of all the claims in issue.” In Checkpoint’s 
petition for review of the Initial Determination, Checkpoint argued that 
the ALJ erred by misconstruing two elements of claim 1 and by reading 
into the asserted claims a limitation found in the specification. However, 
Checkpoint did not specifically assert that the ALJ erred in treating 
claim 1 of the ‘076 patent as representative of all the claims at issue. Nor 
can Checkpoint be considered to have adequately asserted the issue in 
its petition for review merely because it asserted other claim construc- 
tion defects. Cf Texas Instruments, 988 F.2d at 1176, 26 USPQ2d at 1027 
(“One does not [preserve] a reverse doctrine of equivalents argument 
simply by mounting a defense to literal or doctrine of equivalents 
infringement.”). Thus, Checkpoint may not raise its claim interpreta- 
tion issue for the first time in its appeal to this court, and we will not 
consider that portion of Checkpoint’s appeal. 


Il 


Checkpoint next argues that the ITC erred in invalidating the 
asserted claims under § 102(g). This section provides that: “A person 
shall be entitled to a patent unless * * * before the applicant’s invention 
thereof the invention was made in this country by another who had not 
abandoned, suppressed or concealed it.” 35 U.S.C. § 102(g) (1988). 
Checkpoint does not contest that Kaltner completed the subject inven- 


tion in this country on November 17, 1981, prior to Lichtblau; however, 
it contends that Kaltner abandoned his invention. Resolution of the 
inventorship issue thus turns on whether Kaltner’s activities following 
his completion of the invention support the legal conclusion that Kal- 
tner abandoned his invention within the meaning of § 102(g). Before 
turning to the merits of this issue, however, we address our standard of 
review as it relates to an invalidity determination by the ITC. 

A patent is presumed valid. 35 U.S.C. § 282 (1988). The presumption 
of validity afforded by § 282 places the burdens of going forward and of 
persuasion upon the party asserting invalidity. SSTH Equip. S.A. v. 
United States Int’l Trade Comm’n, 718 F.2d 365, 375, 218 USPQ 678, 
687 (Fed. Cir. 1983). As the parties asserting invalidity, respondents at 
the ITC bore the burden of establishing, by clear and convincing evi- 
dence, facts which support the ultimate legal conclusion of invalidity 
under § 102(g).° Texas Instruments, 988 F.2d at 1177, 26 USPQ2d at 
1028. Checkpoint does not contest that the underlying facts were satis- 
factorily established; thus, we must determine only whether those find- 
ings form an adequate predicate for the ITC’s legal determination of 
invalidity. SSIH Equip., 718 F.2d at 375, 218 USPQ at 687. 


° When reviewing a factual finding, a reviewing court must consider the quantum of proof required to prove the fact 
at trial in applying its standard of review. See SSIH Equip. S.A. v. United States Int’l Trade Comm’n, 718 F.2d 365, 383, 
218 USPQ 678, 693 (Nies, J., concurring). Thus, when this court reviews the factual findings underlying the ITC’s 
conclusion of invalidity for “substantial evidence,” we must review those findings to ascertain whether they were 
established by evidence that a reasonable person might find clear and convincing. Jd. We must determine not only that 
the findings were satisfactorily established, but also whether those findings form an adequate predicate for the legal 
determination of invalidity. SSIH Equip., 718 F.2d at 375, 218 USPQ at 687. 
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We turn now to the merits. A principal purpose of § 102(g) is to ensure 
that a patent is awarded to a first inventor. However, it also encourages 
prompt public disclosure of an invention by penalizing the unexcused 
delay or failure ofa first inventor to share the “benefit of the knowledge 
of [the] invention” with the public after the invention has been com- 
pleted. See Paulik v. Rizkalla, 760 F.2d 1270, 1280, 226 USPQ 224, 231 
(Fed. Cir. 1985) (Rich, J., concurring). 

When determining whether an inventor has abandoned, suppressed, 
or concealed an invention, a period of delay between completion of the 
invention and subsequent public disclosure may or may not be of legal 
consequence. See Shindelar v. Holdeman, 628 F.2d 1337, 1343, 207 
USPQ 112, 117 (CCPA 1980), cert. denied, 451 U.S. 984 (1981). The 
delay may be inconsequential if, for example, it is reasonable in length or 
excused by activities of the inventor. Jd. Furthermore, there is no partic- 
ular length of delay that is per se unreasonable. Jd. Rather, a determina- 
tion of abandonment, suppression, or concealment has “consistently 
been based on equitable principles and public policy as applied to the 
facts of each case.” Paulik, 760 F:2d at 1273, 226 USPQ at 226. A court 
must determine whether, under the facts before it, any delay was rea- 
sonable or excused as a matter of law. 

One way a prior inventor may avoid the disqualifying effect of 
§ 102(g) is by promptly filing a patent application claiming the inven- 
tion. In the usual context of an interference proceeding, each inventor 
involved in the proceeding will have filed a patent application, one of 
which may have matured into a patent. However, § 102(g) is applicable 
in other contexts as well, such as when it is asserted as a basis for invali- 
dating a patent in defense to an infringement suit. See, e.g., Amgen, Inc. 
v. Chugai Pharmaceutical Co., 927 F.2d 1200, 18 USPQ2d 1016 (Fed. 
Cir.), cert. denied, 502 U.S. 856 (1991); New Idea Farm Equipment Corp. 
uv. Sperry Corp., 916 F.2d 1561, 16 USPQ2d 1424 (Fed. Cir. 1990). In such 
a case, a first inventor may seek to avoid a determination of abandon- 
ment by showing that he or she marketed or sold a commercial embodi- 
ment of the invention or described the invention in a publicly 
disseminated document. See Palmer v. Dudzik, 481 F.2d 1377, 1387, 178 
USPQ 608, 616 (CCPA 1973) (to negate a finding of suppression or con- 
cealment, the public must have gained knowledge of the invention 
which will insure its preservation in the public domain). If the prior 
inventor’s activities following completion of the invention do not evi- 
dence abandonment, suppression, or concealment, § 102(g) will bar a 
later inventor from obtaining a patent. In cases in which an invention is 
disclosed to the public by commercialization, courts have excused delay 
upon proof that the first inventor engaged in reasonable efforts to bring 
the invention to market. See, e.g., Engelhard Corp. v. M.C. Canfield 
Sons, 13 USPQ2d 1561, 1564-65 (D.N.J. 1989) (“[T]he company’s delay 
was within the realm of ‘reasonable business practices.’”); Refac Elecs. 
Corp. v. R.H. Macy & Co., 9 USPQ2d 1497, 1506 (D.N.J. 1988) (“The piv- 
otal issue * * * is whether the ‘nature and tempo’ of [the] activities 
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between the initial invention/reduction-to-practice and ultimate mar- 
ket distribution are in accord with reasonable business practices 
***”) aff'd mem., 871 F2d 1097 (Fed. Cir. 1989). See also Dunlap 
Holdings, Ltd. v. Ram Golf Corp., 524 F2d 33, 36, 188 USPQ 481, 
483-84 (7th Cir. 1975), cert. denied, 424 U.S. 958 (1976) (“[T]he evidence 
clearly demonstrates that [the inventor] endeavored to market his 
[invention] as promptly and effectively as possible.”). 

Here, the documentary and testimonial evidence adduced during the 
ITC proceedings established that, after completing his invention in 
November of 1981, Kaltner disclosed it to his employer, further tested 
his deactivatable tags, communicated with and purchased supplies from 
vendors, designed and constructed a deactivator for use with the deacti- 
vatable tags, and helped develop a process for mass producing the tags. 
Thus, the ALJ determined that subsequent to inventing the deactivat- 
able tags, Kaltner, together with Checkpoint, took reasonable action to 
prepare the tags for market, resulting in Checkpoint’s production of its 
commercial security system in late 1985. Checkpoint does not argue the 
sufficiency of these findings, but asserts that they do not negate a find- 
ing of abandonment. These facts, however, establish that Kaltner was 
diligent in working toward commercializing the security system and, in 
view of Kaltner’s activities in designing the necessary ancillary compo- 
nents of that system, the delay® in introducing the product into the mar- 
ketplace was not unreasonable and it was therefore excused. 

Checkpoint cites authority to the effect that activities relating solely 
to commercialization of an invention do not excuse delay. See Lutzker v. 
Plet, 843 F.2d 1364, 1367, 6 USPQ2d 1370, 1372 (Fed. Cir. 1988). In that 
case, we held that when the delay in filing a patent application was 
caused by “working on refinements and improvements which are not 
reflected in the final patent application, the delay will not be excused.” 
Id. Thus, after the invention described in the patent application was 
perfected, subsequent activities directed solely toward commercializa- 
tion of the perfected invention did not excuse a delay in filing the patent 
application. Here, however, there was no patent application by Kaltner 
(due at least in part to Checkpoint, who now asserts lack of diligence by 
Kaltner). Kaltner’s invention was brought to the public by the market- 
ing of Checkpoint’s commercial security system, which employed the 
deactivatable tags embodying Kaltner’s invention and was encom- 
passed by the claims in issue, together with the detector and deactivator. 
The tags themselves were not commercially usable independently of the 
whole security system and the system was not ready for market until 
late 1985, at which time it was promptly marketed. The public thus 
received the benefit of the knowledge of Kaltner’s invention promptly 
when Checkpoint’s integral commercial system was brought to market. 


6 Checkpoint incorrectly calculates Kaltner’s “delay” as amounting to over twelve years, as measured from Kal- 
tner’s completion of the invention in November 1981 to the date of the Final Hearing in this case of December 1993. 
Checkpoint also states that Kaltner’s delay continues to the present day. However, the marketing of the invention 
marked the end of the delay period. Thus, the delay amounted to four years. 





72 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 42, OCTOBER 18, 1995 


Kaltner was under no duty to file a patent application and, although he 
may have failed to establish his own right to a patent, there was no lack 
of diligence in his attempts to make the benefit of his invention available 
to the public. Filing a patent application is not the only way to bring the 
benefit of the knowledge of an invention to the public. Furthermore, the 
fact that Lichtblau obtained a patent on his version of the deactivatable 
tags did not place a duty on Kaltner to do so or to commercialize tags that 
were unusable before the entire system was ready for market. 

Checkpoint further argues that the equities in this case weigh against 
invalidation of the Lichtblau patents because Lichtblau actively pur- 
sued patent protection for the invention while, as Checkpoint asserts, 
Kaltner “slept.” We fail to see what equities lie with a corporation that, 
rather than making a good faith judgment concerning conflicting claims 
of inventorship among its employees, puts off the prior inventor while 
continuing to develop the invention with his help. Checkpoint’s asser- 
tion now that the prior inventor “slept” on his invention may qualify as 
a new definition of “chutzpah.”’ While it may seem odd that invalida- 
tion of a patent will result when an employer had two inventors who 
independently made the invention, this result follows from Check- 
point’s own actions. If a valid patent is to be obtained, a first inventor, 
who is favored by our patent statute, cannot be cavalierly tossed aside in 
favor of a second inventor from whom the employer has more advanta- 
geous contract rights. 

We do not of course hold that a good faith error in a designation of 
inventorship renders a patent invalid. Absent deceptive intent in the 
misdesignation of inventors, an error may be corrected before or after 
issuance of a patent. See 35 U.S.C. § 256 (1988); 37 C.FR. 1.48 (1994) 
(correction of inventorship in application); 37 C.FR. 1.324 (1994) 
(correction of inventorship in patent). However, Checkpoint has not 
asserted inadvertent error in the naming of the inventor, nor do the 
facts indicate a good faith error. Rather, Kaltner’s inquiries regarding 
the filing of a patent application in his name were dodged by Check- 
point, for some purpose unknown to us, possibly because Kaltner was 
under no obligation to assign his invention to Checkpoint. Checkpoint 
might have responded to Kaltner’s inquiries by filing a patent applica- 
tion on Kaltner’s invention and letting the PTO resolve the questions of 
prior inventorship and entitlement to a patent rather than ignoring 
Kaltner’s inventorship role and attempting to enforce a Lichtblau pat- 
ent on an invention that Kaltner made first. 

We conclude that the ITC did not err in holding the asserted claims 
invalid under § 102(g). 


7 Commonly used to describe the behavior of a person who kills his parents and pleads for the court’s mercy on the 
ground of being an orphan. 
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CONCLUSION 


Because Checkpoint did not adequately raise its argument that the 
ITC erred in finding non-infringement, Checkpoint’s argument con- 
testing that finding has not been considered. Because the ITC properly 
held the asserted claims invalid under § 102(g), the ITC’s decision is 
affirmed. 


AFFIRMED 
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Before ARCHER, Chief Judge, LOURIE and BryYSON, Circuit Judges. 


Bryson, Circuit Judge. 

The issue in this case is a narrow one: whether the Commerce Depart- 
ment properly interpreted and applied one of its antidumping duty 
orders to a particular set of products. At the request of an importer of 
electronic components, the Commerce Department in 1991 reviewed 11 





74 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 42, OCTOBER 18, 1995 


of the importer’s products to determine whether they were within the 
scope of a 1985 antidumping duty order covering cellular mobile tele- 
phones and subassemblies. The Department found that all 11 products 
were within the scope of the 1985 order. On review, the Court of Interna- 
tional Trade refused to sustain the Commerce Department’s interpreta- 
tion of the antidumping duty order. The court further held that, under a 
proper interpretation of the order, none of the 11 products was subject to 
an antidumping duty. Ericsson GE Mobile Communications, Inc. v. 
United States, 825 F Supp. 1085 (Ct. Int’] Trade 1993) (Ericsson 1); 
Ericsson GE Mobile Communications, Inc. v. United States, 850 F. Supp. 
34 (Ct. Int’] Trade 1994) (Ericsson II). 

We agree with the Court of International Trade that the Commerce 
Department’s 1991 scope determination impermissibly expanded the 
1985 antidumr:.i1g duty order. The court therefore properly vacated the 
1991 scope determination. We agree with the appellant, however, that 
the Court of International Trade should not have made a final deter- 
mination that the 11 products at issue were outside the scope of the anti- 
dumping duty order. We therefore affirm in part, vacate in part, and 
remand for further consideration and prompt resolution of this much- 
delayed matter. 


I 


The proceedings that led to this case began almost 11 years ago, when 
Motorola, Inc., the largest American manufacturer of cellular mobile 
telephones (CMTs), petitioned the Department of Commerce to initiate 
an antidumping duty investigation with regard to CMTs made in Japan. 
See 19 U.S.C. § 1673a. Investigations by the Department’s Interna- 
tional Trade Administration and by the International Trade Commis- 
sion resulted in findings that CMTs and CMT subassemblies from Japan 
were being sold in the United States at less than fair value, and that the 
sales of those products were materially injuring a United States indus- 
try. See 19 U.S.C. § 1673d; Cellular Mobile Telephones and Subassem- 
blies From Japan, 50 Fed. Reg. 45,447 (1985); Cellular Mobile 
Telephones and Subassemblies From Japan, Determination of the 
International Trade Comm’n in Investigation No. 731—-TA-207 (Final) 
Under the Tariff Act of 1930 (Dec. 9, 1985). Accordingly, in December 
1985 the Commerce Department issued an antidumping duty order, 
which encompassed CMTs, CMT transceivers, CMT control units, and 
certain subassemblies of those products. See 19 U.S.C. § 1673e; Anti- 
Dumping Duty Order: Cellular Mobile Telephones and Subassemblies 
From Japan, 50 Fed. Reg. 51,724 (1985). 

The antidumping duty order defined the term “subassemblies” as 
“any completed or partially completed circuit modules, the value of 
which is equal to or greater than five dollars, and which are dedicated 
exclusively for use in CMT transceivers or control units.” 50 Fed. Reg. at 
51,725. The order further provided that the phrase “dedicated exclu- 
sively for use in CMT transceivers or control units” encompassed only 
“those subassemblies that are specifically designed for use in CMTs, and 
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could not be used, absent alteration, in a non-CMT device.” Jd. The 
order listed examples of the types of subassemblies that would fall 
within the scope of the order if they were dedicated exclusively for use in 
CMT transceivers or control units; the examples included circuit mod- 
ules containing components such as duplexers and power amplifiers. Id. 

Five Japanese importers of electronic products challenged the CMT 
antidumping duty order as too broad in its coverage of CMT subassem- 
blies. The Court of International Trade, however, upheld the order, and 
this court affirmed. Mitsubishi Elec. Corp. v. United States, 700 F. Supp. 
538 (Ct. Int’] Trade 1988), aff'd, 898 F.2d 1577, 8 Fed. Cir. (T) 45 (1990). 

Shortly after the antidumping duty order was issued, Murata 
Manufacturing Co. and Murata Erie North America, Inc. (collectively, 
Murata) requested a ruling as to whether 11 electronic components that 
Murata produced and distributed were within the scope of the order. See 
19 C.ER. § 353.29. Murata offered evidence that each of the components 
could be used in non-CMT applications and therefore argued that none 
of the 11 products was “dedicated exclusively for use” in CMTs. 

After an unexplained five-year delay, the Commerce Department 
issued a scope determination that was responsive to Murata’s scope 
request. The Department concluded that all 11 Murata products were 
CMT “subassemblies” and thus fell within the scope of the antidumping 
duty order as the Department interpreted it. 

In response to Murata’s argument that the products at issue were not 
“dedicated exclusively for use” in CMTs, as required by the antidump- 
ing duty order, the Department explained that “hypothetical uses are 
not sufficient to exclude subassemblies from the order.” Granting an 
exemption to CMT subassemblies for which importers could demon- 
strate some hypothetical non-CMT use would invite evasion, the 
Department explained. Therefore, the Department stated that the 
order would be interpreted to require proof of actual use in alternative 
applications, not merely proof that they could conceivably be used in 
some non-CMT device. 

In addition, the Department required that an importer presenting an 
item for exclusion from the antidumping duty order must demonstrate 
that the item is “commercially available for use in a non-CMT device.” 
Evidence of commercial availability is necessary, the Department 
explained, “to prove that there is a viable market for the subassembly in 
anon-CMT device”; absent such a requirement, “it would be too easy to 
create a one-time use for an electrical component for the sole purpose of 
evading the order.” 

Finally, the Department required the importer to show that the sub- 
assembly was incorporated into a non-CMT device subsequent to its 
importation into the United States. That requirement was consistent 
with the antidumping duty order, the Department stated, because “if all 
of the merchandise in question is used in the United States exclusively 
in CMTs, then it is ‘dedicated exclu-sively for use’ in CMTs within the 
meaning of the order.” 
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Murata and several manufacturers and importers of Japanese elec- 
tronic products challenged the Murata scope determination before the 
Court of International Trade, claiming that the scope determination 
had impermissibly broadened the antidumping duty order. The Court of 
International Trade agreed, holding that the 1991 scope determination 
effectively altered the definition of covered subassemblies in the 1985 
antidumping duty order. The court therefore vacated the scope deter- 
mination as unsupported by the 1985 order. 

The court then examined the record in light of what it deemed to be 
the correct interpretation of the 1985 order. The court found that 
Murata had established that nine of the products at issue could be used 
absent alteration in non-CMT devices and thus were outside the reach 
of the antidumping duty order. With respect to the two remaining prod- 
ucts, the court found the record insufficient to permit it to determine 
whether the antidumping duty order covered them. As to those prod- 
ucts—two types of duplexers used in portable cellular telephone (PCT) 
“boosters”—the court remanded the matter to the Commerce Depart- 
ment for a determination whether a PCT booster is a CMT “transceiver 
or control unit” within the meaning of the order, and therefore whether 
the use of the duplexers in the PCT boosters constituted a non-CMT use 
for the duplexers. Ericsson I, 825 F Supp. at 1094-95. 

On remand, the Commerce Department determined that PCT boost- 
ers fell within the reach of the order, on two grounds. First, the Depart- 
ment found that a PCT booster is a CMT “transceiver” because “a 
booster performs certain necessary functions common to all CMTs, 
which typically reside in a traditional transceiver.” Second, the Depart- 
ment found that boosters satisfy the definition of CMTs found in the 
1985 order, i.e., they are “radio-telephone equipment designed to oper- 
ate in a cellular radio-telephone system,” and they are not specifically 
excluded from the order. See Anti-Dumping Duty Order: Cellular Mobile 
Telephones and Subassemblies From Japan, 50 Fed. Reg. at 51,725. 

The Court of International Trade once again rejected the Commerce 
Department’s position. It held that Murata’s duplexers, which are used 
in PCT boosters, are not “dedicated exclusively for use in CMT trans- 
ceivers or control units,” because a booster is not a CMT transceiver. 
The court explained that, under the definition in the 1985 antidumping 
duty order, a transceiver is a device that receives and transmits calls; a 
booster, on the other hand, does not receive and transmit calls, but sim- 
ply receives and transmits signals. Because a booster does not convert 
incoming radio signals into audio signals or outgoing audio signals into 
radio signals, the court held that it does not satisfy the definition of a 
transceiver. 

With respect to the Department’s finding that boosters are within the 
antidumping duty order even if they cannot be characterized as “trans- 
ceivers,” the court held that the language relied upon by the Commerce 
Department was the definition of CMTs and that boosters are not 
CMTs. The court therefore entered judgment in favor of the plaintiffs, 
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holding that the two duplexers, like the other Murata products at issue 
in the scope determination, fell outside the scope of the antidumping 
duty order. Ericsson II, 850 F. Supp. at 38-39. 

Motorola, which appeared as a defendant-intervenor in the Court of 
International Trade, took this appeal. Although the United States par- 
ticipated in other proceedings involving the CMT antidumping duty 
order and the Murata scope determination, it did not pursue an appeal 
from the judgments in this case. 


II 


Motorola’s principal contention on appeal is addressed to the first 
opinion of the Court of International Trade, which the parties have 
denominated Ericsson I. Motorola contends that the Court of Interna- 
tional Trade erred when it held that the Commerce Department’s inter- 
pretation of the CMT antidumping duty order went beyond the limits of 
interpretation and constituted an impermissible modification of the 
order. 


A 


The Commerce Department enjoys substantial freedom to interpret 
and clarify its antidumping duty orders. But while it may interpret 
those orders, it may not change them. See Smith Corona Corp. v. United 
States, 915 F.2d 683, 686, 8 Fed. Cir. (T) 180, 182 (1990). 

After careful review, we conclude that the Murata scope determina- 
tion broadened the reach of the original antidumping duty order with 
respect to CMT subassemblies. Under the 1985 order, a subassembly 
would be excluded unless it was “specifically designed for use in CMTs, 
and could not be used, absent alteration, in a non-CMT device.” Under 
the scope determination, a subassembly would be excluded only if (1) it 
had some actual, demonstrated use in anon-CMT device, (2) it was com- 
mercially available for that non-CMT purpose in the United States, and 
(3) it was incorporated into the non-CMT product after importation. A 
comparison of the 1985 order and the 1991 scope determination makes 
clear that the Commerce Department’s purported “clarification” of the 
antidumping duty order strayed beyond the limits of interpretation and 
into the realm of amendment. Accordingly, the Court of International 
Trade was correct in vacating the Murata scope determination. 

To be sure, it was not unreasonable for the Commerce Department to 
interpret the antidumping duty order to exclude products that were 
used as CMT subassemblies only upon proof that the products had some 
other actual use; the phrase “could * * * be used” is not necessarily lim- 
ited to any conceivable, hypothetical use, but can reasonably be inter- 
preted to require some existing use to which the product could 
realistically be put. An “actual use” interpretation would also be consis- 
tent with the purpose of the antidumping duty order—to apply the anti- 
dumping duty to products that are being imported solely for use in 
CMTs. Thus, one fair construction of the phrase “could * * * be used” is 





78 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 42, OCTOBER 18, 1995 


that a particular item “could” be used in a non-CMT device only if there 
is an actual use for it in such a product. 

In addition, the Commerce Department was legitimately concerned 
that foreign manufacturers might incorporate a subassembly into a con- 
trived non-CMT product for a one-time use in an effort to evade the anti- 
dumping duty. The Department therefore could properly have 
considered the absence of commercial availability as a factor weighing 
against the conclusion that the subassembly could realistically be used 
in a non-CMT product. It stretches the meaning of the phrase “could 
* * * be used” too far, however, to impose an absolute requirement of 
commercial availability of the subassembly. For example, a manufac- 
turer might internally produce all of the subassemblies it requires to 
make a non-CMT product. In such a situation, a commercial market for 
the subassembly in its non-CMT use would not be necessary to establish 
that the subassembly “could * * * be used, absent alteration, in a non- 
CMT device.” 

Finally, the Court of International Trade was correct in concluding 
that it stretches the phrase “could * * * be used * * * in a non-CMT 
device” considerably beyond the limits of interpretation to require that 
the subassembly be incorporated in anon-CMT device after its importa- 
tion into the United States. The Court of International Trade reached 
the same conclusion in a previous case involving the 1991 scope deter- 
mination, see Mitsubishi Elec. Corp. v. United States, 802 F. Supp. 455, 
461 (Ct. Int’] Trade 1992), aff'd mem., 11 F.3d 1070 (Fed. Cir. 1993), and 
Motorola does not vigorously challenge that aspect of the decision below. 

The problem with the Department’s interpretation of the antidump- 
ing duty order is not that it focused on inapposite factors; to the con- 
trary, the factors that it emphasized were quite pertinent. It would have 
been entirely appropriate for the Department to consider those factors 
in determining whether particular devices had some realistic use in non- 
CMT products. The problem is that by imposing the rigid requirements 
of proof of commercial availability and non-CMT use in the United 
States, the Department in effect abandoned one rule and adopted a dif- 
ferent, more exacting one. 


B 


Although the Commerce Department’s scope determination was 
flawed, the Court of International Trade should not have entered final 
judgment for the plaintiffs on the record before it. As the agency charged 
with administering the antidumping duty program, the Commerce 
Department is responsible for interpreting the antidumping duty order 
and determining whether certain products fall within the scope of the 
order as interpreted. In light of the Commerce Department’s broad 
discretion to interpret antidumping duty orders and the limited scope of 
judicial review of the agency’s actions in such cases, see 19 U.S.C. 
§ 1516a(b)(1)(B), we conclude that the Commerce Department should 
be given another opportunity to interpret the order at issue in this case. 
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By applying its own interpretation of the 1985 antidumping duty 
order and concluding in Ericsson J that nine of Murata’s products were 
outside the scope of that order, the Court of International Trade in 
essence held that it would be impossible for the Department of Com- 
merce to arrive at a supportable interpretation of the order under which 
any of the nine products would fall within its scope. We do not agree that 
the record in this case forecloses any possibility that the Department 
could find some or all of the products to be within a legally sustainable 
interpretation of the order. 

Because we disagree with the conclusion of the Court of International 
Trade that the “could * * * be used” language can only refer to potential 
use, we must reverse on this issue and remand the case for further pro- 
ceedings. Although the Department’s 1991 interpretation of the order 
exceeded its authority, the Department retains the discretion to inter- 
pret the order according to any of its legally acceptable options. After the 
Department arrives at a legally permissible interpretation of the 1985 
order, the evidence regarding the non-CMT use of the Murata products 
at issue must then be reassessed in light of that interpretation. 

At oral argument, the appellees contended that Motorola may not 
seek a remand to the Commerce Department, because it did not request 
such relief before the Court of International Trade. Before that court, 
however, Motorola was defending the Commerce Department’s deci- 
sion. There was no reason for it to seek a remand; it was seeking an out- 
right affirmance of the Department’s order, not some lesser form of 
relief. What is more, this court is authorized to order a remand in the 
exercise of its authority to select the most appropriate relief in a case 
before it. See 28 U.S.C. § 2106. One party may not deprive the court of 
authority to order a remand by failing to request that relief in the lower 
court. 

We share the concern of the Court of International Trade with the 
extraordinary length of time that this proceeding has taken, and we can 
certainly understand the court’s desire to bring this long-delayed mat- 
ter to a close. Nonetheless, the court’s interpretation of the order is not 
necessarily the only lawful one. We therefore remand this case for fur- 
ther proceedings, including further assessment by the Commerce 
Department of the status under the antidumping duty order of the nine 
products involved in Ericsson I. In light of the delay that has plagued 
this proceeding to date, we urge that the remand process be expedited. 


Ill 


We now turn to Ericsson II, which presents the question whether two 
of the Murata “duplexers” are within the scope of the antidumping duty 
order. The two duplexers are subassemblies of PCT boosters. A PCT 
booster contains a radio frequency power amplifier and a duplexer. The 
amplifier boosts the radio signal of a PCT from 0.6 watts to 3.0 watts, the 
wattage at which CMTs operate, and thus allows a portable cellular tele- 
phone to function as a CMT. The duplexer permits the simultaneous 
transmission and receipt of radio signals. 
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The Court of International Trade concluded that boosters are not 
CMT “transceivers,” because they do not send and receive “calls,” as is 
required by the antidumping duty order, but merely send and receive 
“signals.” That is, although boosters contain electronic equipment that 
is necessary to send and receive radio signals, they do not convert the 
radio signals into audio signals that are recognizable to the human ear. 

We do not find the “call-signal” distinction persuasive. It is not unrea- 
sonable for the Commerce Department to interpret the term “call,” as 
used in the antidumping duty order, to refer to the electronic signal sent 
and received by electronic equipment, as opposed to the audio signal 
that is converted into an electronic signal before transmission and pro- 
duced from an electronic signal after reception. Indeed, as the Depart- 
ment pointed out in its 1993 ruling on remand from the Court of 
International Trade, a restrictive definition of the term “call” would 
exclude even traditional transceivers from the reach of the antidumping 
duty order, since even traditional transceivers require the assistance of 
acontrol unit before a call can be received or transmitted. Moreover, the 
emphasis of the Court of International Trade on one word in the anti- 
dumping duty order to overturn an interpretation runs contrary to pre- 
cedent. This court has previously held that the Department’s practice of 
using other materials (such as preliminary and final determinations by 
the Department and by the International Trade Commission, or the 
antidumping petition) to illuminate the scope of the order is a legally 
acceptable interpretive practice. See Nitta Indus. Corp. v. United States, 
997 F2d 1459, 1461 & n.3 (Fed. Cir. 1993); see also 19 C.ER. § 353.29. 

The 1985 antidumping duty order contemplated that CMT functions 
would generally be allocated between a transceiver and a control unit. 
To interpret the order as limited to components conventionally denomi- 
nated as transceivers and control units would permit manufacturers to 
evade the order easily, by simply transferring a few functions from the 
CMT transceiver to the control unit. It is therefore permissible for the 
Department to define as a “transceiver” any component of a CMT that 
performs some functions of a CMT transceiver, even if other conven- 
tional transceiver functions have been allocated to a component that 
performs control unit functions, as is the case when a booster operates 
in tandem with a PCT. That approach is consistent with the definition of 
transceiver in the antidumping duty order, which includes any “box of 
electronic subassemblies which receives and transmits calls.” 

Because the basic booster satisfies the broad definition of a CMT 
transceiver found in the antidumping duty order, and because, as the 
Commerce Department explained, “there can be no bright line distin- 
guishing the functions that clearly must reside in an item characterized 
as a control unit from those of a transceiver,” it was reasonable for the 
Department to characterize a booster as a “CMT transceiver,” as that 
term is used in the antidumping duty order. 

We do not find persuasive the appellees’ contention that a PCT 
booster cannot be a CMT transceiver, because it is an accessory toa PCT 
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and a PCT is specifically excluded from the scope of the antidumping 
duty order. When a booster is added to a PCT, the PCT functions.as a 
CMT. In that configuration, the booster performs the CMT functions 
(typically performed by a standard CMT transceiver) necessary to effect 
the conversion. It may be accurate to call a booster an accessory to a 
PCT, but it is an accessory that has the effect of converting a PCT intoa 
CMT and therefore is fairly characterized as a component of a CMT. 

The Commerce Department offered a second rationale for its ruling 
on the two duplexers. The Department reasoned as follows: (1) the anti- 
dumping duty order defines a CMT as “radio-telephone equipment 
designed to operate in a cellular radio-telephone system”; (2) a booster 
satisfies that definition; (3) a booster is not excluded from the reach of 
the order by the provision specifically excluding certain products, such 
as PCTs, cellular base stations, and cellular base station apparatus; and 
(4) a booster therefore falls within the reach of the order without regard 
to whether it can properly be characterized as a CMT transceiver. 

The Court of International Trade rejected that analysis. It found that 
the Department had unlawfully expanded the scope of the order because 
the definitional language on which the Department relied “appears as 
the definition of a CMT and not as a description of the boosters.” Erics- 
son ITI, 850 F. Supp. at 38. 

We do not find it necessary to address this alternative ground for 
bringing boosters within the reach of the order. We have concluded that 
the Department’s determination that basic boosters fall within the defi- 
nition of CMT transceivers in the antidumping duty order represents a 
permissible interpretation of that order, and on that ground alone we 
vacate the order of the Court of International Trade in Ericsson I. 

That, however, does not end the inquiry. Proof that Murata’s duplex- 
ers are used in basic boosters and that basic boosters are covered by the 
order does not necessarily establish that the duplexers are “subassem- 
blies” within the meaning of the antidumping duty order, i.e., that they 
are “completed or partially completed circuit modules * * * which are 
dedicated exclusively for use in CMT transceivers or control units.” 
Final Determination, 50 Fed. Reg. at 45,448. Although the Court of 
International Trade did not resolve the issue, the appellees ask us to 
uphold that court’s order in Ericsson IJ on the ground that the duplex- 
ers cannot qualify as “circuit modules” under any proper definition of 
that term. We decline to do so. In the absence of a ruling from the Court 
of International Trade, we would be ill-advised to decide this technical 
question in the first instance. The question whether Murata’s duplexers 
are “circuit modules” within the meaning of the order is therefore 
among the issues that the Court of International Trade may properly 
consider on remand or may, in its discretion, make the subject of further 
proceedings by the agency. 

Each party shall bear its own costs. 


AFFIRMED IN PART, VACATED IN PART, AND REMANDED 
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Judge TSOUCALAS. 


Before NEWMAN, Circuit Judge, SKELTON, Senior Circuit Judge, and 
RADER, Circuit Judge. 


RADER, Circuit Judge. 

In 1994, the United States Customs Service (Customs) issued interim 
regulations allowing a consignee to enter merchandise valued at $200 or 
less into the United States without. using a licensed customs broker. 
Express Consignments; Formal and Informal Entries of Merchandise; 
Administrative Exemptions, 59 Fed. Reg. 30,289 (Dep’t Comm. June 13, 
1994) (Interim Regulations). The National Customs Brokers and For- 
warders Association of America, Inc. (NCBFAA) challenged the interim 
regulations before the Court of International Trade, which dismissed 
NCBFAA’s complaint. National Customs Brokers & Forwarders Ass’n 
of America, Inc. v. United States, 861 F. Supp. 121 (1994) (NCBFAA). 
Because Customs acted within its discretion and followed the proper 
procedures when it issued the interim regulations, this court affirms. 


BACKGROUND 

NCBFAA is a trade association of customs brokers licensed under 
19 U.S.C. § 1641 (1988 & Supp. V 1993). Generally, a licensed customs 
broker is the only person, other than the owner or purchaser, who may 
“enter” merchandise into the United States. 19 U.S.C. § 1484(a) (Supp. 
V 1993). Section 1484(a)(1) contains an exception, however, for entry 
under regulations as specified in 19 U.S.C. § 1498 (1988 & Supp. V 
Defendant-Appellee. 1993). Section 1498(a)(1) authorizes the Secretary 
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of the Treasury (Secretary) to prescribe regulations for the entry of mer- 
chandise valued at $2,500 or less. 

Title 19 also authorizes the Secretary to prescribe regulations for 
duty-free importation of merchandise of too little value to justify the 
expense of duty collection. 19 U.S.C. § 1321 (Supp. V 1993). Congress 
amended section 1321 in 1993 to increase the limit on duty-free entry. 
North American Free Trade Agreement Implementation Act, Pub. L. 
No. 103-182, § 651, 107 Stat. 2057, 2209 (1993). As amended, section 
1321(a)(2) permits duty-free entry of merchandise valued at $200 ($100 
for most gifts) or less. This section also grants the Secretary discretion 
to set a higher limit. 

On June 13, 1994, Customs, on behalf of the Secretary, published the 
challenged interim regulations under sections 1498 and 1321. Interim 
Regulations, 59 Fed. Reg. at 30,290. The interim regulations added new 
section 143.26 to title 19 of the Code of Federal Regulations. Section 
143.26(b) authorizes consignees to enter shipments of merchandise that 
meet the requirements of section 1321(a)(2), including the requirement 
that the merchandise be valued at $200 or less. Id. at 30,296. The 
interim regulations also added 19 C.FR. § 111.3(e), a clarification that 
persons entering merchandise under section 1498 need not be licensed 
customs brokers except as required by section 143.26. Id. at 30,294. 

Customs solicited public comments on the interim regulations. 
Interim Regulations, 59 Fed. Reg. at 30,292. The solicitation stated that 
Customs would consider comments received by July 13, 1994, 30 days 
after publication. Id. at 30,289, 30,292. The solicitation also stated that 
Customs would implement the regulations on July 28, 1994, 15 days 
later, unless the comments showed good cause for not implementing the 
regulations on an interim basis. Jd. at 30,289, 30,292-93. The solicita- 
tion further indicated that Customs would not consider substantive 
comments until after it implemented the regulations and reviewed the 
comments in light of experience during the interim period. Jd. at 30,293. 

NCBFAA filed comments opposing implementation of the interim 
regulations on June 24 and again on July 1, 1994. On July 25, 1994, 
three days before the scheduled effective date, NCBFAA challenged the 
regulations in the Court of International Trade. NCBFAA, 861 F. Supp. 
at 124. The Court of International Trade granted a temporary restrain- 
ing order prohibiting implementation of the regulations. Jd. Then on 
August 16, 1994, the court denied NCBFAA’s motion for a preliminary 
injunction and dismissed the suit. Jd. at 133. NCBFAA appealed. 

After the Court of International Trade dismissed NCBFAA’s chal- 
lenge, Customs implemented the interim regulations on August 23, 
1994. Express Consignments; Formal and Informal Entries of Merchan- 
dise; Administrative Exemptions, 59 Fed. Reg. 43,283 (Dep’t Comm. 
Aug. 23, 1994). Customs adopted final rules substantially identical to 
the interim regulations on April 14, 1995. Express Consignments; For- 
mal and Informal Entries of Merchandise; Administrative Exemptions, 
60 Fed. Reg. 18,983 (Dep’t Comm. Apr. 14, 1995). 
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DISCUSSION 
I 


The primary question on appeal is whether 19 U.S.C. §§ 1321 and 1498 
authorize Customs, on behalf of the Secretary, to implement regulations 
such as 19C.ER. §§ 111.3(e) and 143.26(b) permitting consignees to enter 
merchandise into the United States. This court reviews Customs’ 
construction of trade statutes under a standard of review supplied by the 
Supreme Court. See Chevron U.S.A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 842-43 (1984). Under this review standard, 
this court must first determine whether the trade statutes have directly 
spoken to the issue of who may enter merchandise under sections 1321 
and 1498. If the trade statutes are silent or ambiguous on this issue, then 
this court must determine whether Customs’ decision to allow consignees 
to make entry was based on a permissible construction of the statutes. Id. 

First, the plain language of sections 1321 and 1498 authorizes the Sec- 
retary to decide who may enter the covered merchandise. Section 
1498(a), titled “Entry under regulations,” authorizes the Secretary “to 
prescribe rules and regulations for the declaration and entry of” mer- 
chandise valued at $2,500 or less. Similarly, section 1321(a) authorizes 
the Secretary, “under such regulations as he shall prescribe,” to admit 
merchandise valued at $200 ($100 for gifts) or less on a duty-free basis. 
These statutes empower Customs, on behalf of the Secretary, to regulate 
entry of the covered merchandise. 

Section 1484, moreover, does not limit Customs’ authority to regulate 
entry of the separate class of merchandise covered by section 1498. Sec- 
tion 1484 plainly carves out an exception for entries under section 1498: 

Except as provided in section[ ]* * * 1498* * * one of the parties 
qualifying as “importer of record” under paragraph (2)(B) * * * shall 
* * * using reasonable care [make and complete entry]. 
19 U.S.C. § 1484(a)(1) (emphasis added). This exception relieves owners 
or purchasers of section 1498 merchandise from the section 1484 require- 
ment of using an “importer of record” to enter their merchandise. There- 
fore, while section 1484(a)(2)(B) provides that a consignee may not act as 
“importer of record,” this limitation is irrelevant to entry under section 
1498. Section 1484 does not speak to whether a consignee may enter mer- 
chandise under section 1498. 

Section 1498(b) reinforces Customs’ authority to allow persons 
excluded from making section 1484 entries to enter merchandise under 
section 1498. Section 1498(b) authorizes Customs, on behalf of the Secre- 
tary, “to include in such rules and regulations [issued under section 
1498(a)] any of the provisions of section 1484.” By authorizing Customs 
to include some or all of the section 1484 provisions in the regulations 
governing section 1498 entries, title 19 necessarily authorized Customs 
to exclude any of the section 1484 provisions. Thus section 1484 does not 
limit Customs’ discretion to decide who may enter merchandise under 
section 1498. 

Similarly, the provisions governing licensing of customs brokers in 
19 U.S.C. § 1641 do not limit Customs’ discretion to decide who may enter 
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merchandise under sections 1321 and 1498. Section 1641(b)(1) provides 
that only a licensed broker may conduct “customs business” on behalf of 
a principal. This language, however, arises in the context of sections 
1321 and 1498 which explicitly authorize Customs to prescribe rules for 
entry of special classes of merchandise. Read in context, therefore, sec- 
tion 1641 does not deny Customs authority to promulgate regulations 
governing entry of section 1321 and section 1498 merchandise. Stated 
otherwise, title 19 does not expressly dictate who may enter this special 
merchandise. See Chevron, 467 U.S. at 842. 

Thus, this court must move to the second Chevron question— 
whether Customs’ decision to allow consignees to make entry under sec- 
tions 1321 and 1498 was “based on a permissible construction of the 
statute.” Chevron, 467 U.S. at 843. NCBFAA alleges that Customs’ 
construction of sections 1321 and 1498 was flawed because Customs had 
not previously allowed consignees to make entry. Assuming for the sake 
of argument that NCBFAA is correct, however, NCBFAA provides no 
explanation of why past practice foreclosed Customs from exercising its 
discretion under sections 1321 and 1498 to allow entry by consignees. 
The Supreme Court “has rejected the argument that an agency’s inter- 
pretation ‘is not entitled to deference because it represents a sharp 
break with prior interpretations’ of the statute in question.” Rust v. Sul- 
livan, 500 U.S. 173, 186 (1991) (quoting Chevron, 467 U.S. at 862). 
NCBFAA does not allege or show any basis for rejecting Customs’ 
construction as unreasonable. Accordingly, this court affirms that Cus- 
toms acted within its authority in implementing 19 C.FR. §§ 111.3(e) 
and 148.26(b) allowing consignees to enter merchandise under 19 U.S.C. 
§§ 1321 and 1498. 


II 


Under 19 U.S.C. § 1321, as amended in 1993, the interim regulations 
raised the dollar limit on duty-free entry. Interim Regulations, 59 Fed. 
Reg. at 30,290. Amended section 1321 required Customs, on behalf of 
the Secretary, to raise the duty-free limit to the specified level: 


The Secretary of the Treasury, in order to avoid expense and 
inconvenience to the Government disproportionate to the amount 
of revenue that would otherwise be collected, is authorized, under 
such regulations as he shall prescribe, to— 

* * * * * * * 

(2) admit articles free of duty and of any tax imposed on or by rea- 
son of importation, but the aggregate fair retail value * * * shall not 
exceed an amount specified by the Secretary by regulation, but not 
less than [$200 ($100 for most gifts)]. 


19 U.S.C. § 1321(a) (emphasis added). Section 1321 authorizes Customs 
to set the dollar limit on duty-free entry, but this authority has limits. 
Section 1321 requires that the limit be “not less than” the specified 
minimum level. Customs set the limit at the minimum level in the 
interim regulations. Interim Regulations, 59 Fed. Reg. at 30,290. Cus- 
toms had no discretion to set a lower limit. 
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Because section 1321 required Customs to set the dollar limit on duty- 
free entry at or above the specified minimum level, Customs had no rea- 
son to independently consider the revenue effect of raising the limit to 
that level. Indeed, the language of section 1321 states that collecting 
duties on merchandise valued below the specified minimum level would 
only generate disproportionate “expense and inconvenience.” 19 U.S.C. 
§ 1321 (a). The statute itself thus stated the revenue effect of setting the 
limit at that level. Because the statute has “directly spoken to the pre- 
cise question at issue,” Chevron, 467 U.S. at 842, Customs had no 
authority to substitute its judgment for the requirements of title 19. 
Customs’ action gave effect to “the unambiguously expressed intent of 
Congress,” Chevron, 467 U.S. at 482-83, and must be affirmed. 


Ill 


Customs deferred consideration of substantive comments on the 
interim regulations until after implementation. Interim Regulations, 
59 Fed. Reg. at 30,293; see also Express Consignments; Formal and 
Informal Entries of Merchandise; Administrative Exemptions, 60 Fed. 
Reg. 18,983, 18,985-90 (Dep’t Comm. Apr. 14, 1995) (final rule includ- 
ing discussion of comments received during interim period). Customs 
explained that implementation would provide experience for assessing 
the merits of the interim regulations. Interim Regulations, 59 Fed. Reg. 
at 30,293. 

The Administrative Procedure Act (APA), 5 U.S.C. §§ 551-559 (1994), 


generally requires public notice before promulgation of regulations. 5 
USS.C. § 553(b). Section 553(b) includes a “good cause” exception to the 
notice requirement, however: 


General notice of proposed rule making shall be published in the 
Federal Register * * *. Except when notice or hearing is required by 
statute, this subsection does not apply— 

* * * * 


* * 


(B) when the agency for good cause finds (and incorporates the 
finding and a brief statement of reasons therefor in the rules 
issued) that notice and public procedure thereon are impracticable, 
unnecessary, or contrary to the public interest. 


5 U.S.C. § 553(b)(B). When the good cause exception applies, an agency 
need not provide section 553(b) notice. As a result, the agency need not 
consider comments received in response to the notice before implement- 
ing the regulations, as 5 U.S.C. § 553(c) would otherwise require. 

Section 553(b)(B) requires an agency to “incorporate [ ] the [good 
cause] finding and a brief statement of reasons therefor in the rules 
issued.” In promulgating its interim regulations, Customs properly 
invoked this good cause procedure. Customs explained in its promulga- 
tion that considering comments first would have been both “unneces- 
sary” and “contrary to the public interest”: 


[E]xisting rights and obligations are not otherwise changed. The 
agency believes the public wants these new statutory minimums to 
become effective as soon as possible as the public should benefit from 
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the efficiencies and savings resulting therefrom. In addition, the 
agency does not believe the public needs time to conform its conduct 
so as to avoid violation of these regulations. The due and timely 
execution of the agency’s responsibilities would be unnecessarily 
impeded by a time consuming notice and comment period. The 
agency believes such delay is unnecessary because it does not expect 
the public to object to the regulations being promulgated as they 
merely provide the relief that Congress intended. 


Interim Regulations, 59 Fed. Reg. at 30,292 (emphasis added). This 
explanation satisfies the “brief statement of reasons” requirement of 
section 553(b)(B) of the APA. 

Customs found, and stated in the interim regulations, that delaying 
their implementation pending formal notice and comment was both 
unnecessary and contrary to the public interest—unnecessary because 
Congress, in 19 U.S.C. § 1321 as amended, directed Customs to change 
the regulations, and contrary to the public interest because the public 
would benefit from the amended regulations. These findings were not 
arbitrary or capricious and did not constitute an abuse of discretion. 5 
U.S.C. § 706(2)(A) (1994) (standard of review). 

Customs did not expressly cite section 553(b)(B) in the interim regu- 
lations. This slight oversight, however, does not prejudice Customs’ 
invocation of the good cause exception. The interim regulations pro- 
vided a full and reasonable explanation of Customs’ reasons for invok- 
ing the good cause exception. Moreover, Customs expressly noted that 
the interim regulations were “not subject to the notice and public proce- 
dure requirements of 5 U.S.C. 553.” Interim Regulations, 59 Fed. Reg. at 
30,293. Thus, while “[i]t is well settled that an agency’s action may not 
be upheld on grounds other than those relied on by the agency,” Ad Hoc 
Committee of AZ-NM-TX-FL Producers of Gray Portland Cement v. 
United States, 13 F.3d398,401n.8, ——-Fed.Cir.(T)_—,_——s (Fed. Cir. 
1994), the interim regulations made clear that Customs relied on the 
good cause exception of section 553(b)(B). This court affirms that Cus- 
toms complied with the APA’s procedural requirements when imple- 
menting the interim regulations. 


CONCLUSION 


Customs acted within its discretion in implementing 19 C.FR. 
§§ 111.3(e) and 143.26(b), allowing consignees to enter into the United 
States merchandise covered by 19 U.S.C. §§ 1321 and 1498. Customs 
also complied with the Administrative Procedure Act in implementing 
the interim regulations. 


Costs 
Each party shall bear its own costs. 


AFFIRMED 
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Before NEWMAN, LOURIE, and SCHALL, Circuit Judges. 


LOURIE, Circuit Judge. 

The United States, the Secretary of Commerce, and the Department 
of Commerce (collectively “Commerce”) appeal from a decision of the 
Court of International Trade entering judgment in favor of Kemira 
Fibres Oy, an importer of viscose rayon staple fiber to the United States 
from Finland. Kemira Fibres Oy v. United States, 861 F. Supp. 144 (Ct. 
Int'l] Trade 1994). The court held that, pursuant to 19 C.FR. 
§ 353.25(d)(4) (1993), Commerce was not authorized to commence an 
administrative review with respect to Kemira’s fiber importation for the 
period March 1, 1993 through February 28, 1994. Jd. at 149. The court 
accordingly ordered Commerce to revoke an antidumping finding 
issued with respect to Kemira’s imports, terminate Commerce’s admin- 
istrative review of the imports for 1993-94, and end Commerce’s sus- 
pension of liquidation of entries of the imports. Jd. Because Commerce’s 
failure to timely comply with the notice requirement of 19 C.FR. 
§ 353.25(d)(4) did not deprive Commerce of the authority to commence 
an administrative review, we reverse and remand. 


BACKGROUND 


On March 21, 1979, pursuant to the Antidumping Act of 1921, the 
United States Treasury Department! published a dumping finding? 
with respect to imports of viscose rayon staple fiber from Finland. See 
Viscose Rayon Staple Fiber From Finland, 44 Fed. Reg. 17,156 (1979) 


1 Effective January 2, 1980, authority for administering the antidumping law was transferred from the Treasury 
Department to the Department of Commerce. See Nichimen Am., Inc. v. United States, 938 F.2d 1286, 1290 & n.6 (Fed. 
Cir. 1991). 

2 The Trade Agreements Act of 1979 replaced the 1921 Act. See Nichimen, 938 F.2d at 1289. Any outstanding dump- 
ing findings issued under the 1921 Act were continued in effect under the 1979 Act. Id. The regulations define “order” 
as including a “finding under the Antidumping Act, 1921.” See 19 C.FR. § 353.2(n) (1993). Thus, references to an 
“order” in this opinion apply to the finding at issue. 
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(the “fiber finding”). Kemira Oy Sateri, the only known importer of the 
fiber from Finland, responded. Appellee Kemira is the corporate succes- 
sor to Kemira Oy Sateri. Pursuant to 19 U.S.C. § 1695(a), Commerce 
conducted periodic administrative reviews of the fiber finding from 
1980 through 1984. See Viscose Rayon Staple Fiber From Finland, 46 
Fed. Reg. 19,844 (1981); 46 Fed. Reg. 49,937 (1981); 48 Fed. Reg. 47,042 
(1983); 49 Fed. Reg. 29,439 (1984). 

In 1984, Congress amended the antidumping law to provide that 
administrative reviews are to be conducted upon request only. See 19 
U.S.C. § 1675(a) (1988). Commerce promulgated regulations requiring 
that interested parties request an administrative review during the 
annual anniversary month of each existing finding or order. See Anti- 
dumping and Countervailing Duties; Administrative Reviews on 
Request; Transition Provisions, 50 Fed. Reg. 32,556 (1985). Commerce 
annually publishes a notice of opportunity for interested parties to 
request such an administrative review. 

Commerce received such requests and therefore conducted adminis- 
trative reviews of the fiber finding for the two periods encompassing 
March 1, 1986 through February 28, 1988. See Viscose Rayon Staple 
Fiber From Finland, 53 Fed. Reg. 42,992 (1988). In the 1987-88 annual 
administrative review, Commerce determined that the dumping margin 
was zero. Id. 

In 1989, Commerce promulgated “sunset” regulations, which pro- 
vided for the revocation of orders or termination of suspended investiga- 
tions “based on changed circumstances”: 

(d) Revocation or termination based on changed circumstances. 


(1) The Secretary may revoke an order or terminate a suspended 
investigation if the Secretary concludes that: (i) The order or sus- 
pended investigation no longer is of interest to interested parties, 
* * e 

*" * ok * * * ok 

(4)(i) If for four consecutive annual anniversary months no inter- 
ested party has requested an administrative review, under 
§ 353.22(a), of an order or suspended investigation, not later than 
the first day of the fifth consecutive annual anniversary month, the 
Secretary will publish in the FEDERAL REGISTER notice of 
“Intent to Revoke Order” or, if appropriate, “Intent to Terminate 
Suspended Investigation.” 

(ii) Not later than the date of publication of the notice described 
in paragraph (d)(4)(i) of this section, the Secretary will serve writ- 
ten notice of the intent to revoke or terminate on each interested 
party listed on the Department’s service list and on any other per- 
son which the Secretary has reason to believe is a producer or seller 
in the United States of the like product. 

(iii) If by the last day of the fifth annual anniversary month no 
interested party objects, or requests an administrative review 
under § 353.22(a), the Secretary at that time will conclude that the 
requirements of paragraph (d)(1)(i) for revocation or termination 
are met, revoke the order or terminate the suspended investigation, 
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and publish in the FEDERAL REGISTER the notice described in 
paragraph (d)(3)(vii) of this section. 


19 C.FR. § 353.25(d) (1993). 

No interested party requested administrative review of the fiber find- 
ing during the next four consecutive anniversary months (March 1989, 
March 1990, March 1991, and March 1992). Consequently, Commerce 
conducted no reviews of that finding from March, 1988 through Febru- 
ary, 1992. On March 1, 1993, the first day of the finding’s fifth anniver- 
sary month, Commerce failed to publish a notice of intent to revoke the 
fiber finding in accordance with 19 C.FR. § 353.25(d)(4). Instead, on 
March 12, 1993, Commerce published a notice soliciting requests for 
administrative review for the period March 1, 1992 through February 
28, 1993. See Antidumping or Countervailing Duty Order, Finding, or 
Suspended Investigation, 58 Fed. Reg. 13,583 (1993). No interested 
party requested administrative review by the last day of the fifth anni- 
versary month. 

On June 3, 1993, Commerce published a notice of intent to revoke the 
fiber finding, see Rayon Staple Fiber From Finland, 58 Fed. Reg. 31,504 
(1993), stating that “if no domestic interested party objects to this 
intent to revoke within thirty days from June 3, 1993, we shall conclude 
that the finding is no longer of interest to interested parties and shall 
proceed with revocation.” 58 Fed. Reg. at 31,505. By letter dated June 
28, 1993, the only two U.S. domestic producers of rayon staple fiber? 
objected to the proposed revocation. Accordingly, Commerce did not 
revoke the fiber finding. 

On March 4, 1994, in the sixth anniversary month of the finding, 
Commerce solicited requests for administrative review for the period 
March 1, 1993, through February 28, 1994. See Anti-dumping or Coun- 
tervailing Duty Order, Finding, or Suspended Investigation, 59 Fed. 
Reg. 10,368 (1994). On March 29, 1994, the two domestic producers 
responded, requesting that Commerce conduct an administrative 
review of the fiber finding. 

On March 29, 1994, Commerce published a notice of intent to revoke 
the fiber finding. See Intent to Revoke Antidumping Duty Orders and 
Findings, 59 Fed. Reg. 14,608 (1994). On April 11, 1994, the domestic 
producers objected to the proposed revocation. In May 1994, Commerce 
then initiated an administrative review of the fiber for the period March 
1, 1993 through February 28, 1994. See Initiation of Antidumping and 
Countervailing Duty Administrative Reviews, 59 Fed. Reg. 24,683 
(1994). 

By letter dated June 23, 1994, Kemira requested Commerce to revoke 
the fiber finding, contending that Commerce should have revoked the 
finding as of April 1, 1993, because no administrative review had been 
requested during the fifth anniversary month, which was March 1993. 
Kemira also argued that the domestic producers’ June 28, 1993 objec- 


3 The respondents were Courtaulds Fiber Inc., a US. fiber producer since 1979, and Lenzing Fibers Corp., a new 
entrant to the US. fiber industry. 
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tion to revocation should not have been accepted or given any effect by 
Commerce because it was not properly served on Kemira, as required by 
19 C.ER. § 353.31(g).4 By letter dated July 12, 1994, Commerce’s Direc- 
tor, Office of Antidumping Compliance, responded: 


The Federal Register notice dated June 3, 1993 (58 FR 31504) 
stated that interested parties, “must submit their comments in 
writing no later than thirty days from June 3, 1993.” It is the 
Department’s practice to grant the thirty-day objection opportu- 
nity when the publication of the notice is later than that contem- 
plated by the regulation[,] 19 CFR 353.25(d)(4)(i). The petitioner 
met the Department’s due date for submission of its objection to 
revocation by filing its objection on June 28, 1993. 

Furthermore, it appears that petitioner made a good-faith effort 
to meet all filing requirements when it submitted its objection to 
the sunset revocation. The appropriate copies were filed with the 
Department on June 28, 1993, and were available in the official and 
public files for this case. 

After considering all information presented by both petitioner 
and respondent, the Department believes that the antidumping 
finding should stay in place. Therefore, the Department will pro- 
ceed with the current administrative review. 


Kemira then brought suit in the Court of International Trade, seek- 
ing interim and final relief. On July 26, 1994, the court granted Kemi- 
ra’s motion for preliminary injunction. Kemira Fibres Oy v. United 


States, 858 F. Supp. 229 (Ct. Int’] Trade 1994). The court concluded that 
because no interested party had objected to Commerce’s proposed 
revocation of the fiber finding or requested administrative review by the 
fifth anniversary month, March 1993, as required by 19 C.FR. 
§ 353.25(d)(4)(iii), Commerce was obliged to revoke the outstanding 
finding on April 1, 1993. Jd. at 234. Thus, the court concluded that, on 
June 3, 1993, Commerce had erroneously solicited objections to its pro- 
posed revocation of the finding and therefore could not have properly 
recognized the domestic producers’ June 28, 1993 objection to the pro- 
posed revocation. Jd. The court concluded that Commerce therefore 
should not have commenced an administrative review for 1993-94. Id. 
at 236. The court did not reach Kemira’s alternative argument that the 
domestic producers’ objection to the proposed revocation was not prop- 
erly served on Kemira in accordance with 19 C.FR. § 353.31(g) and thus 
should not have been accepted by Commerce. The court stated that it 
would issue a declaratory judgment accordingly unless the parties sub- 
mitted further information. Id. 


4 That regulation provides: 


(g) Service of copies on other parties. 
With (certain exceptions], the submitter of a document shall, at the same time, serve a copy of the document on 
all interested parties on the Department’ s service list by first class mail or personal service. 
* 
The Secretary will not accept any document that is not accompanied by a certificate of service listing the parties 
served, the type of document served, and, for each, indicating the date and method of service. 
37 C.ER. § 353.31(g) (1993). 
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On August 8, 1994, Commerce sought dissolution of the preliminary 
injunction on the ground that the obligation of an interested party to 
respond by the last day of the fifth anniversary month in order to avoid 
revocation of an antidumping duty order pursuant to section 
353.25(d)(4)(iii) does not arise unless and until Commerce provides 
notice in accordance with section 353.25(d)(4)(i)-(ii). The court rejected 
this argument and entered judgment in favor of Kemira, concluding 
that the regulation itself places interested parties on notice that, when 
four consecutive anniversary months have passed without any request 
for administrative review, the interested parties must register interest 
in an outstanding order by the regulatory date. Kemira, 861 F. Supp. at 
149. The court ordered Commerce to revoke the fiber finding, terminate 
the administrative review of the fiber finding for 1993-94, and end the 
suspension of liquidation of entries of Kemira’s imports.® Id. Commerce 
now appeals from that decision. We have jurisdiction over Commerce’s 
appeal under 28 U.S.C. § 1295(a)(5). 


DISCUSSION 


In reviewing a decision by the Court of International Trade, this court 
applies anew the statutory standard of review applied by that court to 
the agency’s decision. PPG Indus., Inc. v. United States, 978 F.2d 1232, 
1236 (Fed. Cir. 1992). Therefore, we must affirm the court unless we 
conclude that the agency’s determination is not supported by substan- 
tial evidence or is otherwise not in accordance with law. Id. The issue 
before us in this case is one of law, which we review without according 
deference to the trial court. 

It is uncontested that Commerce failed to timely comply with the reg- 
ulatory notice requirement of section 353.25(d)(4)(i)-(ii) and that no 
party objected to revocation or requested administrative review by the 
last day of Kemira’s fifth anniversary month. However, Commerce 
asserts that when it fails to timely comply with the notice requirement, 
it is not then obligated to conclude that the domestic industry is not 
interested in an outstanding order and, accordingly, to revoke the order. 
Instead, Commerce asserts that it retains authority to issue a notice of 
proposed revocation after the fifth anniversary month and, if an inter- 
ested party timely objects to revocation, to refrain from revocation and 
commence administrative review. 

Kemira urges affirmance of the court’s holding that, under section 
353.25(d)(4)(iii), Commerce was obligated to revoke Kemira’s outstand- 
ing finding and, failing that, it was precluded from conducting an 
administrative review. Kemira argues that the regulation entitled it to 
revocation under these circumstances. In the alternative, Kemira 
asserts that the court’s decision must be upheld because the domestic 
parties’ June 28, 1993 letter objecting to revocation was unlawfully 
accepted by Commerce because it was not properly served. 





5 During an administrative review, the liquidation of the merchandise (final of duties) is suspended by 
operation of law. See Ambassador Div. of Florsheim Shoe v. United States, 748 F.2d 1560, 1563-65 (Fed. Cir. 1984). 
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Asa general rule, an agency is required to comply with its own regula- 
tions. See Dodson v. Department of the Army, 988 F.2d 1199, 1204 (Fed. 
Cir. 1993). Commerce admittedly failed to timely comply with its regula- 
tory notice requirement and we do not condone that failure. However, as 
the Supreme Court has recognized, not every failure of an agency to 
observe timing requirements voids subsequent agency action, especially 
when important public rights are at stake. Brock v. Pierce County, 476 
U.S. 253, 260 (1986). Rather, “the ‘great principle of public policy, appli- 
cable to all governments alike, * * * forbids that the public interests 
should be prejudiced by the negligence of the officers or agents to whose 
care they are confided.’” Id. (quoting United States v. Nashville, C. & St. 
L.R. Co., 118 U.S. 120, 125 (1886)). 

Kemira has cited no controlling authority for the proposition that an 
agency’s failure to comply with a regulatorily timing requirement voids 
a subsequent administrative action. However, a similar argument has 
been addressed in a line. of Supreme Court cases dealing with timing 
requirements mandated by statute. These cases held that, even in the 
face of a statutory timing directive, when a statute does not specify the 
consequences of non-compliance, courts should not assume that Con- 
gress intended that the agency lose its power to act. Brock, 476 US. at 
260; United States v. Montalvo-Murillo, 495 U.S. 711 (1990); United 
States v. James Daniel Good Real Property, 114 S. Ct. 492 (1993). 

In Brock, the Supreme Court resolved a dispute involving section 
106(b) of the Comprehensive Employment and Training Act (CETA), 29 
U.S.C. § 816(b), and its implementing regulations. 476 U.S. at 255. The 
statute and regulations provided that the Secretary of Labor “shall” 
issue a final determination as to the misuse of CETA funds by a grant 
recipient within 120 days after receiving a complaint alleging such mis- 
use. Id. at 256. The Court examined the statutory language and legisla- 
tive history to determine whether Congress intended that the Secretary 
lose the authority to recover misspent funds 120 days after learning of 
the misuse. Id. at 266. The Court held that the Secretary did not lose the 
power to recover misused funds after that 120-day period had expired, 
despite the Secretary’s non-compliance with the clear statutory time 
limit for issuing a final determination. Id. 

In Montalvo-Murillo, the Court examined a provision of the Bail 
Reform Act, 18 U.S.C. § 3142, which required that a suspect held in pre- 
trial custody on federal criminal charges be detained only after a judicial 
officer conducted an immediate hearing. 495 U.S. at 714. The Court, cit- 
ing Brock, held that, consistent with the “design and function” of the 
act, a failure to comply with the act’s mandatory prompt hearing provi- 
sion did not defeat the government’s authority to seek detention. Id. at 
719. Rather, once the government had discovered that the time limit for 
the hearing had expired, it could have asked for a prompt hearing and 
proceeded according to the other requirements of the act. Jd. at 721. 

Similarly, in James Daniel Good, the Court held that a failure to com- 
ply with statutory timing directives for expeditious prosecution in a civil 
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forfeiture case under 21 U.S.C. § 881 did not justify dismissal. 1148. Ct. 
at 505-07. The directives were a “series of internal notification and 
reporting requirements,” see 19 U.S.C. $§ 1602-04, under which “cus- 
toms agents must report to customs officers, customs officers must 
report to the United States attorney, and the Attorney General must 
‘immediately’ and ‘forthwith’ bring a forfeiture action if he believes that 
one is warranted.” Jd. at 498. The Court stated that “many statutory 
requisitions intended for the guide of officers in the conduct of business 
devolved upon them * * * do not limit their power or render its exercise 
in disregard of the requisitions ineffectual.” 114 S. Ct. at 506 (quoting 
French v. Edwards, 80 U.S. (13 Wall.) 506, 511 (1872)). 

Thus, in the context of an agency’s failure to comply with statutorily- 
mandated timing directives, the Supreme Court has rejected the argu- 
ment that non-compliance with a timing requirement renders 
subsequent agency action voidable, instead recognizing that “if a stat- 
ute does not specify a consequence for noncompliance with statutory 
timing provisions, the federal courts will not in the ordinary course 
impose their own coercive sanction.” Jd. The Court examined the 
“structure and history” of the provisions at issue to determine whether 
Congress intended to deprive the agency of the power to act or whether 
“the responsible officials administering the Act * * * have discretion to 
determine what disciplinary measures are appropriate when their sub- 
ordinates fail to discharge their statutory duties.” Id. 

Kemira argues that Brock and its progeny are irrelevant to the case 
before us for two reasons. First, Kemira argues that section 
353.25(d)(4)(i)-(ii) are not simply “internal timing requirements,” but 
are procedures “culminating in final agency action.” While the timing 
requirement involved in the James Daniel Good case was “internal,” 
those involved in Brock and Montalvo-Murillo certainly were not. Brock 
involved the requirement of a prompt final determination and Mon- 
talvo-Murillo the requirement of a prompt pre-detention hearing. 
Therefore, we are unpersuaded that this distinction is of significance. 
Second, Kemira argues that, unlike the Brock line of cases, the regula- 
tion at issue is not silent with respect to the consequences of non-com- 
pliance, i.e., the adverse consequence is that Commerce must revoke the 
finding in accordance with section 353.25(d)(4)(iii). However, this argu- 
ment assumes the very result urged by Kemira. Commerce provides a 
different view, that is, that section 353.25(d)(4)(iii) calls for revocation 
only if no interested party has objected to a proposed revocation after 
publication in accordance with section 353.25(d)(4)(i)-(ii). We agree 
with Commerce that the regulation does not specify a consequence of its 
non-compliance with subsections (i)-(ii). 

The argument rejected by the Supreme Court is even less cogent 
when posited by Kemira in the context found here, when the relevant 
statute does not provide a timing requirement, but the requirement is 
found in the administering agency’s implementing regulations. Con- 
gress has provided no indication that it intended that Commerce lose its 
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authority to substantively administer the antidumping statute if it mis- 
ses the regulatory deadline imposed by section 353.25(d)(4)(i)—(ii). 
Kemira should not become immune from the antidumping laws because 
Commerce missed the deadline. The national interest in the regulation 
of importation should not fall victim to an oversight by Commerce, espe- 
cially when domestic parties express their interest in an outstanding 
order. Any harm caused to Kemira by the slight delay in administrative 
action (and none has been shown) would be disproportionate to the 
potential harm to domestic industry were we to accept Kemira’s argu- 
ment. We therefore reject the position that Commerce lost its authority 
to commence an administrative review because of its delay in giving 
notice. 

Kemira further argues that it is “entitled” to revocation by virtue of 
section 353.25(d)(4)(iii). Commerce counters that its regulation does 
not confer a right of revocation on an importer, but that it merely pro- 
vides an orderly procedural means for ascertaining industry interest. 
Commerce also argues that it is entitled to deference in administering 
its own procedural rules. We look to the statute and its history to deter- 
mine whether Commerce’s construction of the regulation is a permissi- 
ble one. See Chevron U.S.A. Inc. v. Natural Resources Defense Council, 
Inc., 467 U.S. 837, 844-45 (1984). Cf Asociacion Colombiana de Expor- 
tadores de Flores v. United States, 903 F.2d 1555, 1559 (Fed. Cir. 1990) 
(“[An agency’s] interpretation of its own regulations implementing ‘the 
statutes it administers’ is entitled to ‘substantial weight.’”) (citation 
omitted). 

The antidumping law provides that Commerce “may” revoke orders 
under appropriate circumstances. See 19 U.S.C. § 1675(c) (1988). Thus, 
the statute left much to Commerce’s discretion regarding the revocation 
of orders. See Oregon Steel Mills, Inc. v. United States, 862 F.2d 1541, 
1544-46 (Fed. Cir. 1988) (“The Secretary of Commerce * * * has been 
entrusted with responsibility for implementing the antidumping law. 
The Secretary has broad discretion in executing the law.”) (citation 
omitted). 

We next look to the legislative history. Title 19, section 2112, provides 
that whenever the President enters into a trade agreement, he shall 
submit the agreement to Congress, together with a draft of an imple- 
menting bill and a statement of any administrative action proposed to 
implement the agreement. See 19 U.S.C. § 2112(d), (e) (1988). The state- 
ments submitted to Congress in the administration’s proposal to imple- 
ment the Trade Agreements Act of 1979 contained the following 
sentences: 


The [Administering] Authority may revoke, in whole or in part, a 
Countervailing Duty Order or Antidumping Duty Order * * * after 
review. Any such revocation * * * shall be made only after publica- 
tion of notice of intent to revoke * * * in the Federal Register. 


Statements of Administrative Action, H.R. Doc. No. 153, Part II, 96th 
Cong., 1st Sess. (1979) at 430 (emphasis added). This document was 
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expressly approved by Congress. See 19 U.S.C. § 2503(a) (1988) (“Con- 
gress approves the trade agreements * * * submitted to the Congress on 
June 19, 1979, and the statements of administrative action proposed to 
implement such trade agreements submitted to the Congress on that 
date.”); see also Texas Crushed Stone Co. v. United States, 35 F.3d 1535, 
1540 & n.6 (Fed. Cir. 1994). Thus, when Congress enacted the current 
antidumping statute, it ratified Commerce’s position that revocation of 
outstanding orders would occur only after publication of notice of intent 
to revoke. Furthermore, in enacting the 1984 amendment, which 
changed automatic periodic reviews to reviews by request only, the 
House emphasized that Commerce “should be able to revoke antidump- 
ing or countervailing duties that are no longer of interest to domestic par- 
ties.” H.R. Conf. Rep. No. 1156, 98th Cong., 2d Sess. 181 (1984), 
reprinted in 1984 U.S.C.C.A.N. 4910, 5220, 5298 (emphasis added). 
Thus, Congress envisioned that assessment of the interest of the domes- 
tic parties was necessary before revocation may occur. Indeed, this view 
comports with a primary purpose of the antidumping law, which is to 
protect domestic industry. See S. Rep. No. 249, 96th Cong., 1st Sess. 37 
(1979), reprinted in 1979 U.S.C.C.A.N. 381, 423. 

We now turn to the implementing regulation. When Commerce pro- 
posed the regulation at issue, it emphasized the provision of notice to the 
domestic industry: 


Paragraph (d)(4) provides for possible revocation of an order * * * 
based on an absence of interest (as demonstrated by the absence of 
requests for administrative review) for a period of five consecutive 
years. This “sunset” provision will eliminate old orders and sus- 
pended investigations no longer of interest to domestic interested 
parties. Prior to revoking or terminating under this subsection, the 
Secretary will, in addition to publishing notice in the Federal Regis- 
ter, write individually to each known producer and seller of the like 
product in the United States. If any producer or seller, or any other 
interested party, objected, the Secretary would not revoke the order 
* * * under paragraph (d)(4). 


Antidumping Duties, 51 Fed. Reg. 29,046, 29,052 (1986) (proposed rule) 
(emphasis added). See also Countervailing Duties, 50 Fed. Reg. 24,208, 
24,213-14 (1985) (proposed rule for parallel countervailing duty “sun- 
set” provision). In responding to comments regarding the proposed reg- 
ulation, Commerce again highlighted the necessity of notice in order to 
ascertain industry interest: 


Congress has recognized that the Department may revoke an 
order * * * in the absence of domestic party interest in continuing 
the order. * * * See H.R. Rep. No. 1156, 98th Cong., 2d Sess. 181 
(1984). The so-called “sunset” provision is merely a means for 
ascertaining if interest in continuation of the order exists* * *. 

[BJecause the “sunset” provision is a means for ascertaining 
whether there is interest in continuation of an order, it is appropriate 
that the Department take reasonable steps, including giving actual 
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notice of the intent to revoke * * *, to determine whether such interest 
exists. 


Antidumping Duties, 54 Fed. Reg. 12,742, 12,758 (1989) (final rule) 
(emphasis added). See also Countervailing Duties, 53 Fed. Reg. 52,306, 
52,333 (1988) (final rule for parallel countervailing duty “sunset” provi- 
sion). Commerce’s goal in promulgating section 353.25(d)(4) was to pro- 
vide a means for ascertaining industry interest. 

Section 353.25, entitled “Revocation of orders; termination of sus- 
pended investigation,” sets forth circumstances under which Com- 
merce may revoke an outstanding order. Paragraph (d), entitled 
“Revocation or termination based on changed circumstances,” autho- 
rizes Commerce to revoke an order “if the Secretary concludes that: 
(i) The order * * * no longer is of interest to interested parties.®” 19 
C.FR. § 353.25(d)(1)(i) (1993). Paragraph (4), the “sunset” regulation, 
sets forth procedures for determining when the requirements of para- 
graph (d)(1)(i) are met so that revocation pursuant to that paragraph 
may occur. While in paragraph (4)(iii) Commerce is directed to conclude 
that the requirements of paragraph (d)(1)(i) for revocation are met if no 
interested party objects by the last day of the fifth anniversary month, 
Commerce is first directed, in paragraphs (d)(4)(i)—(ii) to publish notice 
in the Federal Register and to notify known interested parties. 

Kemira argues that Commerce need not notify interested parties in 
accordance with section 353.25(d)(4)(i)—(ii) because the regulation itself 
places the domestic industry on notice of Commerce’s intent to revoke 
after four consecutive anniversary months. We disagree. First, were 
we to accept Kemira’s position, the requirements of section 
353.25(d)(4)(i)-Gi) would be rendered superfluous. Second, the regula- 
tion at issue here, indeed the antidumping law itself, is in place to pro- 
tect the domestic industry. While we agree that section 353.25 addresses 
the interest of an importer in having Commerce revoke an outstanding 
order, it is only after Commerce concludes that the order is no longer of 
interest to a domestic party that the order is revocable. Thus, it is not 
consistent with the basic purpose of the antidumping law or the regula- 
tion at issue to place the burden of monitoring Commerce’s actions 
solely on the domestic industry, as Kemira suggests. Finally, there may 
be cases when administrative review is not warranted because inter- 
ested parties are satisfied with an existing order. See H.R. Rep. No. 725, 
98th Cong., 2d Sess. 22-23 (1984), reprinted in 1984 U.S.C.C.A.N. 5127, 
5149. In such a case, the domestic industry may have no incentive to 
request administrative review of the order. Thus, the absence of a 
request for administrative review, while it may indicate lack of interest, 
can also indicate satisfaction with the status quo. Consequently, Com- 


6 Section 353.25(d)(i) defines “interested parties” as a producer in the United States of the like product or a seller 
(other than a retailer) in the United States of the like product produced in the United States; a certified or recognized 
union or group of workers which is representative of the industry or of sellers (other than retailers) in the United States 
of the like product produced in the United States; a trade or business association a majority of the members of which are 
producers in the United States of the like product or sellers (other than retailers) in the United States of the like prod- 
uct produced in the United States; or an association a majority of the members of which are interested parties (as pre- 
viously defined). See 19 CER. §§ 353.25(d)(i); 353.2(k)(3)-(k)(6) (1993). 
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merce may not reasonably conclude that there is a lack of interest in an 
outstanding order merely by the absence of a request for review; rather, 
only after publishing notice of proposed revocation may Commerce 
properly conclude that the order at issue is no longer of interest so as to 
be revocable. Notice of intent to revoke must precede revocation. 

It is clear that notification of domestic parties so that their interest in 
revocation of an outstanding order may be ascertained and addressed is 
an overriding consideration in the regulatory framework and the legis- 
lative history of the antidumping statute. Given this, we conclude that 
Commerce’s interpretation was a reasonable one. See Chevron, 467 U.S. 
at 844. Revocation must be predicated on a lack of domestic industry 
interest and such interest must be ascertained through notification 
of an intent to revoke. The timing requirements of section 
353.25(d)(4)(i)-(ii) are merely procedural aids in accomplishing this 
prerequisite to revocation. They are subordinate to the overriding 
requirement of notice. A contrary interpretation would defeat the clear 
intent of Congress. 

Since the requirement at issue is merely procedural, Kemira must 
establish that it was prejudiced by Commerce’s non-compliance with 
this requirement. See, e.g., American Farm Lines v. Black Ball Freight 
Serv., 397 U.S. 532, 539 (1970) (“[I]t is always within the discretion of 
* * * an administrative agency to relax or modify its procedural rules 
adopted for the orderly transaction of business before it when in a given 
case the ends of justice require it. The action of [an agency] in such acase 
is not reviewable except upon a showing of substantial prejudice to the 
complaining party.”) (citing cases); Cornelius v. Nutt, 472 U.S. 648, 663 
(1985) (agency delay in providing notice of impending employee 
removal proceeding was harmless because it did not cause substantial 
harm or prejudice); Belton Indus., Inc. v. United States, 6 F.3d 756, 761 
(Fed. Cir. 1993) (requiring showing of prejudice from Commerce’s non- 
compliance with countervailing duty sunset provision), cert. denied, 114 
S. Ct. 925 (1994). Kemira has not established such prejudice. 

Finally, we disagree with Kemira’s assertion that our holding will 
afford Commerce latitude to extend indefinitely the period during 
which an antidumping order may remain outstanding. We do not hold 
that Commerce may disregard its regulatory procedures at will, only 
that a failure of Commerce to comply with section 353.25(d)(4)(i)-(ii) 
does not divest Commerce of its authority to correct an error in a man- 
ner consistent with the antidumping statute by promptly publishing a 
notice of intent to revoke and administering the antidumping law 
accordingly. In fact, we strongly deplore Commerce’s or any other 
agency’s failure to follow its own regulations. Such failure harms those 
who assume agency compliance and are prejudiced by the non-com- 
pliance. However, such prejudice has not been shown here. 

In the alternative, Kemira argues that we must uphold the court’s 
decision because the domestic parties’ June 28, 1993 letter was unlaw- 
fully accepted by Commerce since it was not served on Kemira and was 
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not accompanied by a certificate of service as required by 19.C.FR. 
§ 353.31(g). This regulation also provides that Commerce will not 
accept any document not accompanied by a certificate. Because Kemira 
has not established that it has been prejudiced by this procedural error, 
we find its argument unpersuasive. 


CONCLUSION 


Because the court erred in holding that Commerce was obligated to 
revoke the outstanding order, we reverse and remand for further pro- 
ceedings consistent with this opinion. 


REVERSED AND REMANDED 
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RADER, Circuit Judge. 

The United States Customs Service classified Norfolk & Western 
Railway Company’s (N&W’s) watercraft used to carry railroad cars as 
ferries and assessed appropriate user fees. The Court of International 
Trade upheld the classification. Norfolk & W. Ry. v. United States, 869 F. 
Supp. 974, 983 (Ct. Int’] Trade 1994). Because N&W’s watercraft are 
ferries under the plain language of the classification statute, this court 
affirms. 


BACKGROUND 
Customs collects user fees on watercraft entering the United States 
from Canada. 19 U.S.C. § 58c (1988 & Supp. V 1993). Customs classifies 
watercraft used to carry railroad cars as, inter alia, “ferries” or “barges” 
and assesses user fees on them. Fora ferry, Customs charges fees by rail- 
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road car and collects $7.50 per car, with a $100 cap per car per year. 19 
USS.C. §§ 58c(a)(3), (b)(3). For a barge, Customs charges fees per barge 
arrival and collects $100 per arrival, with a $1,500 cap per barge per 
year. 19 U.S.C. §§ 58c(a)-(8), (b)(6). Customs charges no per car fee for 
the arrival of railroad cars transported “by any vessel that is not a ferry.” 
19 U.S.C. § 58c(b)(7). 

Because of this section 58c(b)(7) exemption, classification of N&W’s 
watercraft as a barge results in lower fees than classification as a ferry. If 
watercraft were classified as a ferry, the importer would have to pay 
$7.50 for each railroad car entering the United States, with a $100 
annual cap per car. If, however, watercraft were classified as a barge 
(that is, not a ferry), the importer would pay $100 for each barge arrival, 
with a $1,500 annual cap per barge, but would pay no fee for the railroad 
cars. 

N&W transports railroad cars from Canada to Detroit across the 
Detroit River. It ships eleven cars per trip, on large watercraft propelled 
by tugboats. In 1992, N&W shipped 7,307 cars by watercraft. Customs 
classified N&W’s watercraft as barges until 1991. In that year, Customs 
audited N&W and reclassified its watercraft as ferries. N&W protested 
the reclassification and sought review in the Court of International 
Trade. The court granted summary judgment that Customs properly 
classified N&W’s watercraft as ferries and that the user fee exemption 
did not apply. Norfolk, 869 F. Supp. at 983. N&W appeals. 


DISCUSSION 
This court reviews the Court of International Trade’s grant of sum- 


mary judgment de novo. Guess? Inc. v. United States, 944 F.2d 855, 857 
(Fed. Cir. 1991). 


I 
This case turns on statutory interpretation, namely whether Cus- 
toms properly classified N&W’s watercraft as ferries for assessment of 


user fees. The applicable statute, 19 U.S.C. § 58c(c)(1), defines a “ferry” 
as follows: 


The term “ferry” means any vessel which is being used— 
(A) to provide transportation only between places that are no 
more than 300 miles apart, and 
(B) to transport only— 
(i) passengers, or 
(ii) vehicles, or railroad cars, which are being used, or 
have been used, in transporting passengers or goods. 
Section 58c(c)(5) also defines a “barge”: 


The term “barge or other bulk carrier” means any vessel which— 
(A) is not self-propelled, or 
: (B) transports fungible goods that are not packaged in any 
orm. 
The plain language of a statute is the starting point for determining 
its meaning. Watt v. Alaska, 451 U.S. 259, 265 (1981); Consumer Prod. 
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Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980). Under 
the plain language of sections 58c(c)(1) and (5), N&W’s watercraft are 
both ferries and barges. The watercraft are ferries because they travel 
less than 300 miles and transport railroad cars. See 19 U.S.C. 
§ 58c(c)(1)(A), (B)Gi). They are barges because they are not self-pro- 
pelled. See 19 U.S.C. § 58ce(c)(5)(A). 

It is irrelevant to the user fee exemption in section 58c(b)(7) that the 
watercraft are barges as well as ferries. The exemption applies only to 
“any vessel that is not a ferry.” 19 U.S.C. § 58c(b)(7). N&W’s watercraft 
are clearly ferries under the unambiguous statu-tory definition. Thus, 
Customs properly applied the statute. See Chevron U.S.A., Inc. v. Natu- 
ral Resources Defense Council, 467 U.S. 837, 842-43 (1984). 

In addition, where a term may be described either specifically or gen- 
erally, ordinary rules of statutory interpretation favor the more specific 
definition. See Rowland v. California Men’s Colony, 113 S. Ct. 716, 720 
(1993). The definition of “ferry” expressly includes watercraft that 
transport railroad cars. 19 U.S.C. § 58c(c)(1)-(B)(ii). The definition of 
“barge” does not. 19 U.S.C. § 58c(c)(5). Therefore, the definition of 
“ferry” more specifically describes N&W’s watercraft, which transport 
railroad cars, than does the definition of “barge.” For this reason as well, 
N&W’s watercraft are properly classified as ferries. Thus, again, the 
Court of International Trade properly denied N&W the statutory user 
fee exemption. 


CONCLUSION 
N&W’s watercraft are ferries under the plain language of the statute. 
N&W is not entitled to the statutory user fee exemption for watercraft 
other than ferries. Therefore, this court affirms the Court of Interna- 
tional Trade’s decision. 
Costs 
Each party shall bear its own costs. 


AFFIRMED 
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Before NEWMAN, MAYER, and Bryson, Circuit Judges. 


NEWMAN, Circuit Judge. 
Sharp Corporation and Sharp Electronics Corporation (collectively 
“Sharp”) appeal the judgment of the United States Court of Interna- 


tional Trade, Sharp Corp. v. United States, 852 F. Supp. 1072 (Ct. Int’l 
Trade 1994), affirming an antidumping administrative review by the 
Commerce department’s International Trade Administration (“Com- 
merce”). Television Receivers, Monochrome and Color, From Japan, 56 
Fed. Reg. 37,078 (Dep’t Comm. 1991) (final admin. review) (hereinafter 
“Final Results”). 


A 


Television receivers from Japan are subject to an antidumping duty 
order. Television Receiving sets, Monochrome and Color, From Japan, 
5 Cust. B. & Dec. 151 (1971). The issue is the correctness of Commerce’s 
classification of certain transportation expenses that affect the calcula- 
tion of the antidumping margin. 

Sharp Corporation manufactures television receivers in Japan, for 
sale in Japan and in other countries. Sales in the United States are made 
by Sharp Electronics Corporation, a wholly owned subsidiary. Sharp 
Corporation incurs movement expenses including inland freight to port 
of shipment in Japan; ocean, marine, or air freight to the United States 
port; and port to warehouse freight in the United States. Sharp Elec- 
tronics Corporation then sells and ships the television receivers to unre- 
lated customers in the United States. 

For sales in Japan, Sharp Corporation distributes its television receiv- 
ers through four distributors to whom it is related. When shipping mer- 
chandise to these distributors Sharp incurs inland freight expenses that 
are not directly linked to any particular sales. Sharp’s Japanese distrib- 
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utors sell the sets and ship them directly to unrelated customers in 
Japan. 

These transactions are viewed against the backdrop of the United 
States’ antidumping laws. Tariff act of 1930, §§ 731-739, 19 U.S.C. 
§§ 1673-1673h (1988 & Supp. V 1993) (amended 1994).! The antidump- 
ing laws prohibit the sale of foreign products in the United States at a 
price lower than the products’ fair value in the home country. Under 19 
U.S.C. § 1673 Commerce decides whether dumping has occurred. If so, 
and if other requirements not here in issue are met, § 1673 authorizes 
Commerce to impose an antidumping duty equal to the dumping mar- 
gin, which is the amount by which the foreign market value (“FMV”) 
exceeds the United States price (“USP”). See generally Koyo Seiko Co. v. 
United States, 36 F.3d 1565, 1567 (Fed. Cir. 1994); Ad Hoc Comm. of AZ- 
NM-TX-FL Producers of Gray Portland Cement v. United States, 13 F.3d 
398, 399-400 (Fed. Cir), cert. denied, 115 S. Ct. 67 (1994); Zenith Elecs. 
Corp. v. United States, 988 F-2d 1573, 1576 (Fed. Cir. 1993); Smith-Co- 
rona Group v. United States, 713 F.2d 1568, 1571, 1 Fed. Cir. (T) 130, 132 
(Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984); 19 C.ER. 
§ 353.2(f)(1) (1994) (defining dumping margin). 

The statute defines USP the subtrahend which is subtracted from 
FMV to get the dumping margin, as either the United States purchase 
price (PP) or the exporter’s sales price (ESP), whichever is appropriate. 
Tariff Act of 1930, § 772(a), 19 U.S.C. § 1677a(a) (1988) (amended 1994); 
19 C.ER. § 353.41(a) (1994). Commerce chooses a basis appropriate to 
ensure that its calculations depend on arm’s length transactions. See 
Koyo Seiko, 36 F.3d at. 1567; Smith-Corona, 713 F2d at 1572, 1 Fed. Cir. 
(T) at 132. Commerce uses the ESP if the foreign manufacturer imports 
through a related company in the United States. Commerce then applies 
§ 1677a(c) to calculate ESP from the price at which the United States 
company sells to unrelated purchasers. 19 C.FR. § 353.41(c); see Tim- 
ken Co. v. United States, 37 F.3d 1470, 1477-78 (1994). Certain adjust- 
ments are authorized. For example, § 1677a(d)(2)(A) directs Commerce 
to reduce USP by the costs (including import duties) of bringing the 
merchandise to the place of delivery in the United States. 19 C.FR. 
§ 353.41(d)(2)(ii). Commerce calls these costs “movement expenses.” 
And under § 1677a(e)(2) Commerce subtracts selling expenses, both 
direct and indirect, from ESP. See Koyo Seiko, 36 F.3d at 1573; 19 C.ER. 
§ 353.41(e)(2). 

Commerce explained how it calculated Sharp’s dumping margin. 
Television Receivers, Monochrome and Color, From Japan, 56 Fed. Reg. 
26,061, 26,062 (Dept. Commerce 1991) (prelim. admin. review) (herein- 
after “Preliminary Results”). The calculations included three types of 


1 Congress recently amended the antidumping laws. Uruguay Round Agreements Act, Pub. L. No. 103-465, tit. II, 
108 Stat. 4809, 4842 (1994). Although many of the statutory terms have been renamed (e.g., “exporters price” replaced 
“purchase price,” “constructed exporters price” replaced “exporters sales price,” and “normal value” replaced “foreign 
market value”), the substance of the provisions considered in this opinion remain the same. 





104 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 42, OCTOBER 18, 1995 


adjustments to USP? First, Commerce deducted “Japanese inland 
freight and insurance and Japanese brokerage and handling as related 
to U.S. exports,” as described in § 1677a(d)(2)(A). Second, Commerce 
adjusted ESP figures for “ocean freight, marine insurance, U.S. inland 
freight, U.S. inland freight, U.S. brokerage and handling charges, U.S. 
customs duties, discounts, rebates, commissions to unrelated parties, 
credit and warranty expenses, advertising and sales promotion 
expenses, export selling expenses incurred in Japan, and U.S. subsid- 
iaries’ selling expenses,” as authorized by § 1677a(e). Third, Commerce 
added “the Japanese commodity tax that was not collected by reason of 
the exportation of the merchandise,” as set forth in § 1677a(d)(1)(C). 
Preliminary Results at 26,062; see Zenith, 988 F.2d at 1580. 

FMV, the minuend in the dumping margin equation, is based on home 
market sales, third country sales, or constructed value. Tariff Act of 
1930, § 773, 19 U.S.C. § 1677b (1988) (amended 1994); 19 C.FR. 
§§ 353.43-.59 (1994). When comparing FMV to USP, § 1677b(a)(4) 
authorizes three types of reasonable allowances, if they are proven to 
the satisfaction of Commerce. See Smith-Corona, 713 F.2d at 1573, 1 
Fed. Cir. (T) at 134; 19 C.ER. § 353.54. First, under § 1677b(a)(4)(A) 
Commerce considers differences between quantities sold in the foreign 
and domestic markets. 19 C.FR. § 353.55. Second, under 
§ 1677b(a)(4)(B) Commerce considers differences in the circumstances 
of sales, generally limiting allowances to “circumstances which bear a 
direct relationship to the sales compared.” 19 C.FR. § 353.56(a); Gray 
Portland Cement, 13 F.3d at 401-403 (holding that home market freight 
expenses are not deductible in PP comparisons when they are indirect); 
see Zenith, 988 F.2d at 1581. Third, under § 1677b(a)(4)(B) Commerce 
considers differences in physical characteristics of the products. 19 
C.ER. §§ 353.57 (1994); see Smith-Corona, 713 F.2d at 1582, 1 Fed. Cir. 
(T) at 142-43. 

In calculating Sharp’s FMV, Commerce deducted from FMV “inland 
freight, brokerage and handling expenses, discounts, rebates, royalties, 
credit, advertising and sales promotion expenses, warranty expenses, 
and differences in commodity taxes, packing, and physical characteris- 
tics of the merchandise,” each of which Commerce found to fall within 
provisions of § 1677b(a)(4). Preliminary Results at 26,062. In compari- 
sons based on ESP Commerce also deducted “indirect selling expenses 
from FMV not exceeding the amount of U.S. indirect selling expenses.” 
Preliminary Results at 26,062; see 19 C.ER. § 353.65(b)(2). This last 
deduction, called the “ESP offset”, is not provided for in the statute. 

The ESP offset was created by Commerce, and approved by the 
courts, as a means to effect a fair comparison between FMV and USP. 
Smith-Corona, 713 F.2d at 1578, 1 Fed. Cir. (T) at 139-40. Because the 


2 The Court of International Trade stated that “Commerce treated these sales as ESP transactions.” Sharp, 832 F. 
Supp. at 1073. This statement may have been incorrect. See Preliminary Results at 26,062 (explaining that “the 
department used purchase price (PP) or exporter’s sales price (ESP) * * * as appropriate.”’); Final Results at 37,080 
cmt. 9. The sole dispute in this appeal, however, concerns deductions for FMV “in comparisons with exporter’s sales 
price.” See 19 C.ER. § 353.56(b)(2) (1994). Therefore, if there was a mistake it does not affect our decision. 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 105 


FMV allowance under § 1677b(a)(4)(B) for circumstances connected to 
the sale includes only direct selling expenses, while the statutory adjust- 
ment to ESP under § 1677a(e)(2) encompasses both direct and indirect 
selling expenses, Commerce was concerned that it would be unfair to 
compare FMV to USP based on ESP. Consumer Prods. Div., SCM Corp. 
v. Silver Reed America, Inc., 753 F-2d 1033, 1036-37, 3 Fed. Cir. (T) 83, 
87 (1985). To remedy this perceived disparity Commerce created the 
ESP offset, a special allowance applicable only when USP is based on 
ESP. Smith-Corona, 713 F2d at 1577-78, 1 Fed. Cir. (T) at 139-41; 19 
C.EFR. § 353.56(b)(2). 

Applying the ESP offset, Commerce reduces the FMV by the amount 
of indirect selling expense incurred in making foreign sales. That allow- 
ance, however, may not exceed the ESP offset cap, which is set at the 
amount of indirect selling expense incurred on sales in the United 
States. The Federal Circuit has described the ESP offset as a “proper 
and reasonable exercise” of Commerce’s “authority to administer the 
statute fairly.” Smith-Corona, 713 F.2d at 1577-79, 1 Fed. Cir. (T) at 
139-41. Similarly, the ESP offset cap has been held not to conflict with 
the statue and to have a rational basis. Silver Reed, 753 F.2d at 1040, 3 
Fed. Cir. (T) at 91. 

When an antidumping duty order is in place upon request Commerce 
may conduct an administrative review to compare USP with FMV based 
on financial information for the year being reviewed. Tariff Act of 1930, 
§ 751, 19 U.S.C. § 1675 (1988) (amended 1994). In 1989 Commerce duly 
commenced an administrative review of Sharp’s television receiver 
imports for the eighth annual review period (March 1, 1986, through 
February 28, 1987) and the tenth annual review period (March 1, 1988, 
through February 28, 1989). Initiation of Antidumping and Counter- 
vailing Duty Administrative Review, 54 Fed. Reg. 18320 (Dep’t Comm. 
1989). 

The effect of the Commerce ruling is that the movement costs of deliv- 
ering television sets to the United States are not selling expenses at all, 
and thus neither direct nor indirect selling expenses. Final Results at 
37,080. Sharp argued that because these movement costs are not 
directly linked to any sale they are indirect expenses and thus should be 
included in the ESP offset cap. The Court of International Trade 
affirmed Commerce’s position. 

The issue on appeal is whether Commerce correctly declined to 
include the expense of shipping the merchandise to the United States in 
the ESP offset cap. Including such expense would increase the cap and 
thus allow the manufacturer to include, in the ESP offset, more of the 
indirect selling costs from its home market. A larger ESP offset would 
reduce the FMV, and thus decrease the dumping margin. 


B 


The Court of International Trade reviews Commerce’s determina- 
tions in an antidumping duty review to ascertain if that decision is sup- 
ported by substantial evidence on the entirety of the record, and is in 
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accordance with law. 19 U.S.C. § 1516a(a)(2)(B)(iii), (b)(1)(B) (1988 & 
Supp. V 1993). On appeal the Federal Circuit applies the same standard. 
Timken, 37 F.3d at 1473. No facts are in dispute, and the legal issue is 
narrowly drawn. Sharp does not challenge Commerce’s treatment 
under 19 U.S.C. § 1677a(d)(2)(A) of movement expenses from the fac- 
tory in Japan to the point of distribution in the United States. Sharp 
agrees that the expenses in dispute were movement expenses, although 
Sharp contends they were also expenses incurred in selling the televi- 
sion receivers. The question is whether Commerce, when interpreting 
19 C.ER. § 353.56(b)(2), properly refused to include such expenses in 
the ESP offset cap. 

In determining the meaning of an unclear regulation, the agency’s 
own interpretation is entitled to deference. Martin v. Occupational 
Safety and Health Review Comm’n, 499 U.S. 144, 150 (1991). Ifit is rea- 
sonable, the agency’s interpretation shall be upheld as against other 
reasonable interpretations. Shalala v. Guernsey Memorial Hosp., 115 
S.Ct. 1232, 1236 (1995); Ah Sam v. United States, 682 F.2d 925, 931 (Ct. 
Cl. 1982), cert. denied, 459 U.S. 1146 (1983). Thus the administrative 
interpretation is afforded “controlling weight unless it is plainly erro- 
neous or inconsistent with the regulation.” Immigration and Natural- 
ization Serv. v. Stanisic, 395 U.S. 62, 71 (1969); Mast Industries, Inc. v. 
United States, 822 F.2d 1069, 1072, 5 Fed. Cir. (T) 105, 109 (1987). 

19 C.ER. § 353.56(b)(2) provides: 


In comparisons with exporter’s sales price, [Commerce] will 
make a reasonable deduction from foreign market value for all 
expenses, other than those described in paragraph (a)(1) or (a)(2), 
incurred in selling such or similar merchandise up to the amount of 
the expenses, other that those described in paragraph (a)(1) or 
(a)(2), incurred in selling the merchandise. 


The expenses “described in paragraph (a)(1) or (a)(2)” are direct selling 
expenses. The regulation thus describes the ESP offset as a deduction 
from FMV for all selling expenses except direct selling expenses 
incurred in selling such or similar merchandise. Commerce interpreted 
that text to denote the indirect selling expenses incurred in the home 
market. The regulation then describes the ESP offset cap in the words 
“up to the [indirect expenses] incurred in selling the merchandise.” 
Commerce interpreted that text to denote only the indirect selling 
expenses incurred in the United States. Sharp argues that the regula- 
tion should be interpreted to include the movement expenses from 
Japan to the United States in the ESP offset cap, and that precedent 
supports this interpretation. 

When moving the television receivers from the factory in Japan to the 
point of distribution in the United States, Sharp incurred “movement 
expenses” which Commerce deducted from USP pursuant to 
§ 1677a(d)(2)(A). Sharp states that these expenses were “incurred in 
selling” the imported television receivers, and that indirect selling 
expenses under § 1677a(e)(2) are intended to be included in the ESP off- 
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set cap. Commerce’s explanation is that since the expenses of shipment 
to the United States are included in the USP and § 1677a(d)(2)(A) 
requires reduction of the USP by the amount attributed to movement 
expenses, these expenses are not properly included in the offset cap. 
Commerce also stated that movement expenses to the United States are 
not indirect selling expenses. 

Commerce adopted this interpretation when it promulgated these 
regulations. Antidumping Duties, 54 Fed. Reg. 12,742, 12,768-69 (Mar. 
28, 1989). Commerce’s interpretation is buttressed by the structure of 
the statute. The statute describes selling expenses in § 1677a(e)(2), 
which permits adjusting ESP (and thus USP) for “expenses * * * 
incurred * * * in selling.” In contrast, the statute describes movement 
expenses in § 1677a(d)(2)(A), which permits reducing USP (whether 
derived from ESP or PP) for “expenses * * * incident to bringing the 
merchandise from the place of shipment in the country of exportation to 
the place of delivery in the United States.” It is fully consistent with 
these two provisions to treat movement expenses as not “expenses 
incurred in selling” within the meaning of § 353.56(b)(2). By distin- 
guishing U.S. movement expenses and U.S. selling expenses, the statu- 
tory plan supports Commerce’s implementation whereby the ESP offset 
cap limits the adjustment to FMV to the indirect selling expenses 
incurred in the United States that are deducted pursuant to 19 U.S.C. 
§ 1677a(e)(2). 

Sharp argues that Commerce’s interpretation of the ESP offset cap 
conflicts with Commerce’s prior interpretation of the ESP offset. In that 
prior interpretation Commerce treated Sharp’s freight costs, from its 
factories to its home market distributors in Japan, as indirect selling 
expenses, and therefore included them in the ESP offset. Sharp states 
that these expenses are “movement expenses,” and that if Commerce 
includes such expenses incurred in the home market in the ESP offset 
under § 353.56(b)(2) cl.1, then it must include movement expenses 
incurred in exporting goods to the United States in the ESP offset cap 
under the corresponding language of § 353.56(b)(2) cl.2. 

The interpretation Sharp advances, however, finds no support in 
either the regulation or the statute. Movement expenses, which might 
more accurately be called “export expenses,” are expenses “incident to 
bringing the merchandise from the place of shipment in the country of 
exportation to the place of delivery in the United States” and include 
items such as United States import duties. Simply put, whether home 
market freight expenses are considered direct or indirect has nothing to 
do with whether movement expenses should be added to the ESP offset 
cap. Thus, the fact that Commerce treats home market freight expenses 
as indirect selling costs under § 353.56(b)(2) cl.1 is not inconsistent with 
Commerce’s refusal to include actual § 1677a(d)(2)(A) movement 
expenses within the ESP offset cap under § 353.56(b)(2) cl.2. 

Commerce’s interpretation reasonably implements the purpose of 
the ESP offset to ameliorate the inequity that arose when Commerce 
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calculated USP from ESP Under 19 U.S.C. § 1677a(d)(2), certain 
expenses are deducted from USP whether USP is calculated from ESP 
or PP; however, indirect selling expenses under § 1677a(e) are deducted 
from USP only when USP is calculated from ESP Commerce created the 
ESP offset so that the § 1677a deductions would not skew the compari- 
son of selling prices in the United States and the home markets. How- 
ever, Commerce offset only the unequal adjustment for indirect selling 
expenses under § 1677a(e)(2), not the uniform adjustment for move- 
ment expenses under § 1677a(d)(2)(A). Since movement expenses are 
deducted from USP whether the calculation is based on ESP or PP. these 
expenses do not contribute to the perceived disparity that Commerce 
intended to fix when it established the ESP offset. 

To keep the comparison fair, Commerce created the ESP offset, i.e., a 
deduction from FMV of the indirect sales costs actually incurred in the 
home market. This deduction, however, is limited in amount to the ESP 
offset cap, i.e., indirect sales costs actually incurred in the United States. 
The ESP offset was not intended to factor home market indirect sales 
costs in the equation so as to alter the dumping margin. The purpose 
was to compensate for the inclusion of U.S. indirect sales costs in the 
dumping margin equation, so that the result would not reflect differ- 
ences in indirect sales costs. We acknowledged and approved this goal 
when we held that Commerce could use the ESP offset cap and need not 
allow deductions from FMV of all indirect home market expenses. 

The judgment of the Court of International Trade is 


AFFIRMED. 
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SMITH, Senior Circuit Judge. 

The United States appeals the decision of the Court of International 
Trade classifying Medline Industries Inc.’s (Medline’s) drawsheets 
under subheading 6307.90.95 of the Harmonized Tariff Schedule of the 


United States (HTSUS). We reverse the Trade Court’s classification of 
Medline’s drawsheets under HTSUS 6307.90.95 and hold that the 
drawsheets are properly classifiable under HTSUS 6302.31.20 as “bed 
linens.” 


BACKGROUND 


Medline imports “drawsheets,” rectangular pieces of fabric ranging 
from 45” x 72” to 54” x 90” which are hemmed on two or four sides 
and have no handles or attachments. Drawsheets are used primarily by 
hospitals and other health care providers to lift, roll, or slide incapaci- 
tated patients and to protect undersheets and mattresses from soiling. 

The U.S. Customs Service (Customs) classified Medline’s drawsheets 
under HTSUS 6304.92.00 as “other furnishing articles,” dutiable at a 
rate of 7.2% ad valorem and subject to textile quota restraints under tex- 
tile quota category 369. Medline appealed this classification to the Court 
of International Trade, alleging that the proper classification of the 
drawsheets was under HTSUS 6307.90.95 as “other made up articles,” 
dutiable at the rate of 7.0% ad valorem and not subject to any textile 
quota restraints. The United States contended that the drawsheets 
were most properly classified under subheading 6302.31.20 of HTSUS 
as “bed linens,” dutiable at the rate of 7.6% ad valorem and subject:to 
textile quota restraints under textile quota category 362. The Trade 
Court held that, although a drawsheet is literally a sheet used on a bed, it 
is a special type of sheet such that it is outside the scope of what is com- 
monly understood to be bed linen, and thus is not properly classified 
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under HTSUS 6302.31.20. The Court further held that Customs had 
erred in classifying the drawsheets under HTSUS 6304.92.00, and that 
the drawsheets were properly classified under HTSUS 6307.90.95, the 
so-called basket provision, for “other made up articles.” The United 
States now appeals from the judgment of the Court of International 
Trade. We have jurisdiction under 28 U.S.C. § 1295(a)(5) (1988). 


STANDARD OF REVIEW 


The Federal Circuit reviews questions of fact under a clearly erro- 
neous standard; questions of law are subject to full and independent 
review (sometimes referred to as “de novo” or “plenary” review). Newell 
Cos. v. Kenney Mfg. Co., 864 F.2d 757, 762-64, 9 U.'S.PQ.2d 1417, 
1421-23 (Fed. Cir. 1988), cert. denied, 493 U.S. 814 (1989)(Findings of 
fact of a judge are subject to the “clearly erroneous rule”; any “issue of 
law is subject to independent plenary review and determination.”). The 
issue of the scope of various Headings of the HTSUS is a question of law 
subject to full and independent review by this court. Simod Am. Corp. v. 
United States, 872 F.2d 1572, 1576, 7 Fed. Cir. (T) 82, 86 (1989)(“[T]he 
definition of a classification term is a question of law which [the court is] 
free to determine.”). The factual question of whether imported items 
are within the scope of various Headings of HTSUS is subject to the 
clearly erroneous standard of review. Id. 


CLASSIFICATION UNDER HTSUS 6302 


The Court of International Trade concluded that “drawsheets are 
outside of the defined scope of the term ‘bed linen’ “ because “the term 
‘bed linen’ is broadly defined to include those items found on all beds; 
but it is undisputed that drawsheets are utilized only by the health care 
industry, and even then, only for certain patients whose condition 
directs their use.” The Trade Court’s conclusion on this point—that 
Medline’s drawsheets are not bed linen—was based on its conclusion 
that the term “bed linen” is limited to those items found on all beds. 
That “determination of the breadth of meaning [of a tariff term] is acon- 
clusion of law and thus is not entitled to the deference” given to a ques- 
tion of fact. Daw Indus., Inc. v. United States, 714 F2d 1140, 1142, 1 Fed. 
Cir. (T) 146, 148 (1983). The Trade Court erred in limiting the scope of 
HTSUS 6302 to include only those items found on all beds, and thus 
excluding specialized items such as drawsheets which are only found on 
“some” beds. 

The Court of International Trade inserted limitations into HTSUS 
6302 which are not supported by the language of that classification. 
HTSUS 6302 covers “[bled linen, table linen, toilet linen and kitchen 
linen.” The Trade Court limited the “bed linen” term of HTSUS 6302 to 
the court’s narrowly defined “items found on all beds.” No such limita- 
tion exists in HTSUS 6302, which covers all types of “bed linen,” not 
merely those linens “found on all beds.” 

Tariff terms are construed in accordance with their common and pop- 
ular meaning, and in construing such terms the court may rely upon its 
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own understanding, dictionaries and other reliable sources. Marubeni 
Am. Corp. v. United States, 35 F.3d 530 (Fed. Cir. 1994). The tariff term 
“bed linen” is defined in Webster’s Third New International Dictionary 
196 (1981) as “linen or cotton articles for a bed; esp.: sheets and pillow 
cases.” The Explanatory Notes to Heading 6302 of HTSUS provide in 
relevant part that “[t]hese articles are usually made of cotton or flax, 
but sometimes also of hemp, ramie or man-made fibres, etc.,” and list as 
examples of bed linen “sheets, pillow cases, bolster cases, eiderdown 
cases and mattress covers.” 

Neither the statute nor the sources cited above limit the definition of 
“bed linens” to only “those items found on all beds.” The definition of 
bed linens includes at least linen, cotton or other fabric articles for a bed. 
This definition is broad enough to encompass Medline’s drawsheets.! 
The Court of International Trade erred as a matter of law in limiting the 
scope of the tariff term “bed linens” to include only those items found on 
all beds. 


CONCLUSION 


The Court of International Trade erred in limiting the scope of the 
term “bed linen” in Heading 6302 of HTSUS to include only those items 
found on all beds. The correct definition of bed linens includes linen, cot- 
ton or other fabric articles for a bed. Because this definition is broad 
enough to encompass Medline’s drawsheets, the drawsheets qualify for 


classification under subheading 6302.31.20. The decision of the Court of 
International Trade is thus 


REVERSED. 


1 Because Heading 6302 of HTSUS provides the most specific provision for the imported drawsheets and therefore 
prevails over Heading 6304 and Heading 6307 of HTSUS, we do not address whether the drawsheets could be properly 
classified under either of these provisions. In addition, the Explanatory Notes to Heading 6304 provide that Heading 
6304 covers furnishing articles “other than those of the preceding headings.” Because we find that the imported draws- 
heets are properly classifiable under Heading 6302, they are excluded from classification under 6304. 
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PLAGER, Circuit Judge. 

This case involves the manner in which the International Trade 
Administration, Department of Commerce (Commerce or Agency), in 
setting antidumping margins, accounts for taxes which are assessed on 
sales of foreign-manufactured merchandise. The taxes are assessed on 
merchandise sold in the country of origin, but are not assessed on simi- 
lar merchandise when it is exported to and sold in the United States. 
Commerce, responding to a recent decision of this court, adopted a new 
methodology intended to create a tax-neutral result. The Court of 
International Trade took the position that, under the law, the new meth- 
odology was not a permissible one. Federal Mogul Corp. v. United States, 
834 F Supp. 1391 (Ct. Int’] Trade 1993) (Federal Mogul II). For the rea- 
sons we shall explain, we think otherwise, and reverse the judgment of 
the Court of International Trade. 


BACKGROUND 
This case is on appeal from a judgment of the Court of International 
Trade. At an earlier stage in the proceedings, that court heard appeals 
from Commerce’s determination in this antidumping matter. See Anti- 
friction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From Japan: Final Results of Antidumping Duty Administra- 
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tive Reviews, 56 Fed. Reg. 31754 (Dep’t Commerce 1991) (Administra- 
tive Results); Federal-Mogul Corp. v. United States, 813 F. Supp. 856 
(Ct. Int’] Trade 1993) (Federal Mogul I) and Torrington Co. v. United 
States, 818 F. Supp. 1563 (Ct. Int’] Trade 1993). In those appeals, the 
matter was remanded by the court with instructions to Commerce to 
reconsider its treatment of the tax issue. Commerce did so, and issued its 
redetermination decision. That decision was again appealed to the 
Court of International Trade. The cases were then consolidated for pur- 
poses of the review by the Court of International Trade; they remain 
consolidated here. The plaintiffs throughout these proceedings, chal- 
lenging the decisions of the Agency, are two domestic companies, Feder- 
al-Mogul Corporation and The Torrington Company. (Torrington by 
petition to the Agency initiated the administrative proceedings in this 
matter.) Defendants are the United States and a group of foreign 
manufacturers, importers, and sellers of the merchandise in question. 

The detailed history of this litigation, and of the underlying adminis- 
trative proceedings that led to it, is set out in the cases cited. As the issue 
to be decided is a pure question of law, we need only summarize the 
salient facts. 

The matter began in 1990 when Commerce undertook an antidump- 
ing administrative review of various imported antifriction bearings, 
including the bearings at issue in this case. It came to a head when, in 
June 1993, Commerce filed with the Court of International Trade its 
“Final Results of Redetermination Pursuant to Court Remand” 
(Remand Results). In the Remand Results, Commerce detailed its use of 
the methodology challenged before this court. The issue on appeal is 
whether the Court of International Trade correctly concluded that 
Commerce’s methodology is impermissible as a matter of law. 

This is not the first time the process by which adjustment for Home 
Market (HM) taxes is made in antidumping cases has been before this 
court. Two recent cases have dealt with related aspects of the problem: 
Zenith Electronics Corp. v. United States, 988 F.2d 1573, _ Fed. Cir. 
(T)__ (1993) (Zenith IL), and Daewoo Electronics Co., Ltd., v. Interna- 
tional Union of Electronic, Electrical, Technical, Salaried & Mach. 
Workers, AFL-CIO,6F.3d1511, __ Fed. Cir.(T)__, (1993) (Daewoo). 
These cases and their significance to the matter before us will be consid- 
ered below. 

In order to put the issue in context, we provide, as we did in Zenith II 
and borrowing from that case, a brief overview of the antidumping law 
and its method of administration. To protect domestic industries from 
unfair competition by imported products, United States law imposes a 
duty on dumped goods, that is, goods sold in this country at a price lower 
than they sell for in their home market.! The duty is equal to the excess 
of the “Foreign Market Value” (FMV) of the imported merchandise over 
its “United States Price” (USP). This excess is known as the dumping 


1 “While several different definitions have been used through the years by various observers, dumping, as used in 
contemporary legal frameworks, in essence consists of selling a commodity from one country to a different country 
under similar conditions of sale for less than its price in its own country.” Joseph E. Pattison, Antidumping and 
Countervailing Duty Laws, § 1.02{1] (1994). 
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margin; in effect, the duty corrects for the dumping margin. See 
“Imposition of antidumping duties,” 19 U.S.C. § 1673 (1988); see gener- 
ally Pattison, supra n. 1. 

Commerce determines whether dumping has occurred and, if so, how 
wide the margin is, and therefore how much the duty, by comparing 
FMV with USP The key issue, then, in a dumping dispute is the calcula- 
tion of FMV and USP If identical or similar goods are sold in the home 
country by the manufacturer in the ordinary course of trade, establish- 
ing FMV is relatively straightforward. If not, Commerce may construct 
FMV based on available information. See 19 U.S.C. § 1677b(a)(2), 
1677b(e). 

The United States Price, USP is based on either the purchase price or 
the exporter’s sales price, as the case may be. The statute defines the 
term “purchase price” to mean “the price at which merchandise is pur- 
chased, or agreed to be purchased, prior to the date of importation, from 
a reseller or the manufacturer or producer of the merchandise for 
exportation to the United States.” 19 U.S.C. 1677a(b) (1988). The term 
“exporter’s sales price” is defined as “the price at which merchandise is 
sold or agreed to be sold in the United States, before or after the time of 
importation * * *.” 19 U.S.C. § 1677a(c). In either case, various adjust- 
ments may be made in order to determine USP, and therein hangs the 
tale. 

In this case, involving bearings made in Japan and imported into and 
sold in the United States, the Japanese government imposes value 
added taxes (VAT) on antifriction bearings that are manufactured and 
sold in Japan, but does not impose VAT on such bearings when they are 
exported to the United States. Thus Japanese goods sold in Japan are 
more expensive, by the amount of the VAT, than the same goods sold for 
export to the United States. Assuming the HM price absent the tax was 
identical to the export price, with the tax the bearings sell for less on 
import into this country than they sell for (with the tax added) in their 
home market. Unless adjustment is made for the tax, this difference in 
price creates a dumping margin. Furthermore, if a dumping margin 
exists independent of the tax, for reasons we shall explain, the tax can 
cause a disproportionate increase in the size of the dumping margin. 

In principle, however, a difference in sales price due to taxes imposed 
in the foreign market but not on exports does not constitute unfair pric- 
ing behavior. It is a difference created by forces outside the control of the 
competitor, and does not involve the idea behind the antidumping act: 
“to prevent foreigners from ‘dumping’ on this country their surplus 
products at a price lower than they sell in their country, so as to unfairly 
compete with us.” Anti-Dumping Legislation: Hearings on H.R. 9983 
and H.R. 10071 Before the House Committee on Ways and Means, 66th 
Cong., 1st Sess. at 16 (1919) (statement of Congressman Kitchin). 

Consequently, Congress provided that when Commerce calculates 
dumping margins, the Agency shall take into account the impact of such 
taxes. Section 772 of the Tariff Act of 1930 (the Act), codified as amended 
at 19 U.S.C. § 1677a(d) (1988), specifically provides: 
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(d) Adjustments to purchase price and exporter’s sales 
price 
The purchase price and the exporter’s sales price shall be 
adjusted by being— 
(1) increased by— 

(A) [the cost of containers and other expenses incident 
to packing the goods for shipment to the US. ] 

(B) [import duties imposed but rebated by the country of 
exportation] 

(C) the amount of any taxes imposed in the country of 
exportation directly upon the exported merchandise or 
components thereof, which have been rebated, or which 
have not been collected, by reason of the exportation of the 
merchandise to the United States, but only to the extent 
that such taxes are added to or included in the price of such 
or similar merchandise when sold in the country of 
exportation[.] 

Subparagraph (C) is the adjustment at issue here. There are at least 
three ways Commerce could make the adjustment called for by subpara- 
graph (C). The simplest, and clearly tax-neutral, way would be to 
exclude the taxes from the dumping analysis by not including them in 
the FMV. In effect, this means subtracting the VAT from the price actu- 
ally paid in the home market. Commerce applied this approach to the 
problem in a number of cases. See Zenith Electronics Corp. v. United 
States, 633 F. Supp. 1382, 1386 and n.8 (Ct. Int’] Trade 1986) (Zenith D), 
appeal dismissed, 875 F.2d 291 (Fed. Cir. 1989). 

However, the way Congress wrote § 772(d)(1)(C) of the Act makes it 
appear that the adjustment must be made by addition to the other side 
of the equation, increasing the USP of the merchandise being sold for 
export, rather than by reduction in the FMV. That was the conclusion 
reached by the Court of International Trade in Zenith I, 633 F. Supp. at 
1394. 

Thereafter Commerce made the adjustment by addition to USP But 
this method of making the adjustment encountered a problem. Ifthe tax 
is calculated as a rate, the application of the rate to the export price can 
create a dumping margin that is larger than the actual difference calcu- 
lated by simply excluding the tax from FMV. In other words, the adjust- 
ment now is not tax-neutral. A simple example will illustrate: 

Assume product A is sold in Japan for $100. The identical product is 
exported and sold in the U.S. for $90. The difference is $10, the amount 
by which the product is being dumped. Further assume a 10% VAT is 
imposed on the sale in Japan, but not on the export sale tothe U.S. With 
the tax included, FMV is $100 + 10% = $110. The similar calculation of 
USP. using the tax rate, is $90 + 10% = $99. The dumping margin, 
FMV—USB is $11 ($110 - 99), rather than the $10 which is the actual 
amount of dumping. This mathematical peculiarity is known as the 
“multiplier effect.” 

Commerce’s policy was to achieve tax neutrality. This required that 
appropriate adjustments be made in order to eliminate in so far as pos- 
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sible the multiplier effect. Commerce corrected for the multiplier effect 
by invoking its authority to make further adjustments under another 
section of the Act, known as the “circumstances-of-sale” provision, 19 
U.S.C. § 1677b(a)(4). In Zenith II this court, affirming a decision of the 
Court of International Trade, held these additional adjustments, 
needed to neutralize the tax calculations, were not the kind of adjust- 
ments Congress intended under the circumstances-of-sale provision, 
and thus Commerce could not make the adjustments in that manner. 
Zenith IT, 988 F.2d at 1582. 

Commerce, still in pursuit of tax neutrality, responded by again 
changing its adjustment methodology. Instead of using the tax rate to 
calculate the addition to purchase price, with its inherent multiplier 
effect, Commerce simply took the tax amount paid in the home market 
for the same merchandise and added that amount to the price actually 
paid in the United States. This had the same effect as if Commerce had 
subtracted the tax from the HM price, and thus resulted in an essen- 
tially tax-neutral treatment of the VAT. Plaintiffs in this case object to 
this methodology; the Court of International Trade agreed with them. 
Defendants support Commerce’s methodology, and appeal the contrary 
decision of the Court of International Trade.” 


DISCUSSION 
1 
Buried in the language of statute and case law, and obscured by the fog 


of litigation, is a simple policy issue: whether Congress, in the Tariff Act 
of 1930 (the Act), precluded Commerce from determining dumping mar- 
gins in a tax-neutral fashion. Commerce has twice determined the 
dumping margin with regard to these bearings in what it calculated was 
a tax-neutral fashion; Commerce has twice been instructed by the Court 
of International Trade that its determinations contravene the Act. 

As we explained, dumping margins are defined by the difference 
between FMV and USP In this case, HM sales were reported exclusive of 
VAT. Commerce therefore had to add some amount, representing the 
VAT, to the HM sales in order to determine FMV. In its first determina- 
tion, Commerce added the same VAT amount to FMV as that calculated 
for USP. This was deemed equivalent to calculating the actual HM tax, 
and then performing a circumstance-of-sale adjustment to FMV to elim- 
inate the absolute difference between the amount of tax in each market. 
Administrative Results, 56 Fed. Reg. at 31,729. This methodology was 
rejected by the Court of International Trade on the grounds that 
§ 1677a(d)(1)(C) requires that USP be increased by the amount of any 
indirect tax imposed regardless of whether FMV is reported net tax or 
not. Federal Mogul I, 813 F. Supp. at 860. The matter was remanded to 
the Agency for reexamination of the methodology. 

In its second determination, Commerce added the actual VAT paid on 
similar goods in Japan to the HM sales (in order to get total FMV), and 
then added the same amount to the USP. In both its first and second 


2 Commerce, one of the defendants below, did not join in the appeal. 
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determinations of the dumping margin, Commerce used the same 
amount to represent VAT in its calculation of FMV and USP thereby 
leaving unaffected the absolute difference between the FMV and USP 
absent the tax. Both determinations were thus tax neutral, i.e., the Jap- 
anese VAT did not affect the dumping margin.® Again, however, the 
Court of International Trade disapproved. Federal Mogul I, 834 F. 
Supp. 1391. 

The Court of International Trade concluded that both the language of 
the statute and controlling precedent mandated against Commerce’s 
new methodology. Much discussion in the opinion of the Court of 
International Trade, as well as in the briefs on appeal, was devoted to 
the significance of certain statements in this court’s opinion in Zenith 
ITI, and particularly to footnote 4 of that opinion. Reliance on various 
passing observations not necessary to a decision is misplaced. The issue 
in Zenith II was not how Commerce:should go about adjusting for for- 
eign taxes, but whether the practice of justifying certain kinds of adjust- 
ments under the rubric of the ‘circumstances-of-sale’ provision was 
proper. The court held such reliance was not justified. We did not 
instruct Commerce how to make the adjustments, only how not to make 
them. 

In footnote 4 of the opinion, this court observed that 


[t]he statute by its express terms allows adjustment of USP in the 
amount of taxes on the merchandise sold in the country of exporta- 
tion. While perhaps cumbersome, Commerce may eliminate the 
multiplier effect by adjusting USP by the amount, instead of the 
rate, of the ad valorem tax. 


Zenith IT, 988 F.2d at 1582 n.4. That is precisely what Commerce did in 
its Final Determination in this case. Even so, plaintiffs are correct that 
footnote 4 was not addressing a question then before the court, and thus 
did not resolve the issue whether that is a permissible methodology 
under the Act. 

Just as Zenith II does not decide this issue one way, neither does Dae- 
woo decide it the other. The Court of International Trade read this 
court’s opinion in Daewoo to support its holding; we think the case inap- 
posite to the issue at hand. The Korean companies who brought Daewoo 
to this court challenged Commerce in its choice of the point in the 
stream of commerce at which to calculate USP that is, the point at which 
to multiply a domestic price by a foreign tax rate. This court upheld the 
Agency’s determination. The Court of International Trade reads Dae- 
woo as implicit sanction of the Agency’s use of a foreign tax rate, as 
opposed to the amount of foreign tax, to establish the dumping margin. 
Even if that reading of Daewoo can be sustained, it does not resolve this 


3 Similarly, Commerce has recognized that determining dumping margins requires careful treatment of tax in order 
to avoid creating an apparent dumping margin even though no actual dumping has occurred. See, e.g., Ferrosilicon 
From Brazil, 59 Fed. Reg. 732, 733 (Dep’t Commerce 1994) (“These adjustments * * * are necessary to prevent the new 
methodology for calculating the USP tax adjustment from creating antidumping duty margins where no margins 
would exist if no taxes were levied upon foreign market sales.”); Certain Stainless Steel Butt-Weld Pipe and Tube Fit- 
tings From Japan, 59 Fed. Reg. 740 (Dep’t Commerce 1994) (same); Certain Stainless Steel Wire Rods From France, 58 
Fed. Reg. 68,865, 68,867 (Dep’t Commerce 1993) (“By making this additional tax adjustment, we avoida distortion that 
would cause the creation of a dumping margin even when pre-tax dumping is zero.”). 
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case. To permit is not to require. At no point in Daewoo, or anywhere 
else, have we held that the Act requires Commerce to use foreign tax 
rates, rather than amounts of tax, to determine dumping margins. That 
is the issue now before us. 

Plaintiffs, who support the Court of International Trade’s decision, 
argue that in calculating the USP the Act requires Commerce to figure 
USP by adding the amount of tax that the United States government 
would obtain if it imposed VAT—at the same rate and in the same man- 
ner as the Japanese government did on bearings sold in Japan—on the 
Japanese bearings sold in the United States. At the same time, say plain- 
tiffs, in order to calculate the foreign market value of the goods, the Act 
requires Commerce to use the actual VAT paid on the same or similar 
goods in the home market. This methodology produces different 
amounts of tax for FMV and for USP and thus is not tax neutral. 

Plaintiffs argue that the statute mandates the interpretation they 
support, that is, that the tax is related to the price at which the article is 
sold, and that therefore only a rate-calculated tax makes sense. And if 
that is so, then the rate must be imposed on the price for which the goods 
are sold in the respective markets. This is not an unreasonable position. 
The statute talks about “taxes imposed * * * upon the exported mer- 
chandise * * * which have not been collected, by reason of the exporta- 
tion of the merchandise to the United States ***.” 19 US.C. 
§ 1677a(d)(1)(C). The statute can be read to mean that USP must 
include that amount of taxes that would be paid if the tax rate were 
applied to the purchase price of the goods actually imported into this 
country, regardless of the tax that would have been paid if the same 
goods were sold in the home market at the home market price. 

On the other hand, the statute states that the USP is to be increased 
by “the amount of any taxes imposed in the country of exportation,” and 
includes taxes “which have been rebated,” in addition to those “which 
have not been collected.” Jd. (emphasis added). A rebated tax presum- 
ably is one that has been levied in the country of origin, and presumably 
was levied on the basis of the selling price in the home market. If it is 
that amount that is to be added to USP then the statute would be consis- 
tent with Commerce’s new methodology of using the tax amount that 
would be paid in the home market as the additur to USP. 

The legislative history of this section of the Act makes it clear that 
Congress intended the adjustment to be made to USP and not to FMV. 
The proposal by the House of Representatives to exclude excise taxes 
from FMV was rejected by the House-Senate Conference Committee in 
favor of the Senate’s version, which defined FMV to include these taxes, 
but allowed for upward adjustment to USP See 61 Cong. Rec. 254 
(1921); S. Rep. No. 16, 67th Cong., 1st. Sess. 2-3 (1921). See also Zenith 
II, 988 F.2d at 1580. That history, however, does not tell us what Con- 
gress had in mind for how the adjustment was to be made, and specifi- 
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cally it does not tell us that Congress intended to preclude Commerce 
from making the adjustment tax-neutral.* 

Certainly the rejected approach proposed by the House called for a 
tax-neutral process. Had Congress simply left the matter there, it could 
be argued forcefully that dumping margins were not to be tax-neutral. 
In adopting the Senate’s approach, an approach that is not inherently 
tax-neutral, Congress nevertheless provided for adjustment for taxes. 
In can be inferred from this that Congress did not mandate a tax-neutral 
approach; it cannot be inferred that Congress mandated the opposite, 
however. 

We are faced, then, with the classic problem of a statute which does 
not answer the question posed, and which contains language that could 
be read to support alternative competing views of what was intended. In 
this case, the Court of International Trade disagreed with the Agency’s 
reading, and we are compelled to choose between them. As we have dem- 
onstrated, neither our precedents nor the statute dictates the result. 

Plaintiffs vigorously attack defendants’ efforts to persuade us that 
the Agency’s decision is entitled to deference. Plaintiffs recite the 
uneven history of Commerce’s approach to this problem, and argue that 
there is nothing to which to defer. They point to the fact that Com- 
merce’s approaches have been found unlawful in prior decisions of this 
court and the Court of International Trade. Plaintiffs further argue that 
Commerce is not entitled to Chevron deference. See Chevron U.S.A. Inc. 
uv. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984) (holding 
that, in the context of agency rulemaking, and assuming the statute is 
silent or ambiguous, courts should defer to agency understanding of the 
statute pursuant to which the agency promulgates regulations). See 
generally Maureen B. Callahan, “Must Federal Courts Defer To Agency 
Interpretations of Statutes?: A New Doctrinal Basis For Chevron U.S.A. 
v. Natural Resources Defense Council,” 1991 Wis. L. Rev. 1275. Plain- 
tiffs contend that the Act leaves no room for doubt as to its meaning, and 
even if it did, Commerce’s interpretation could not be deemed a reason- 
able one. Finally, plaintiffs argue, Commerce’s methodology was not 
based on its use of its expertise in administering the Act, but on a mis- 
placed reliance on language in Zenith II. 

The question of whether, and to what extent, the Agency’s approach 
to this problem is entitled to deference is not lightly decided. For one, 
Chevron deference is a limited relinquishment of judicial power to 
declare what the lawis. It is available when Congress leaves to an agency 
the choice of a course to follow in pursuit of a Congressional purpose, 
embodied in a statute, and the agency has issued regulations or taken 
other considered and official action, declaring that course. If the course 
the agency has chosen is reasonable, that is, a permissible one under the 
law, courts do not exercise their usual power to declare what the law is. 
The agency is entitled in such circumstances to make that decision. 
That is what Chevron teaches. 


4The American Association of Exporters and Importers, amicus curiae in this case, maintains that the legislative 
history shows only that Congress never thought about the precise issue at bar. 
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Chevron constitutes a significant inroad into traditional judicial 
power, and is not lightly to be applied to just any agency decision or liti- 
gation position made on behalf of an agency. However, to conclude that a 
particular situation does not call for Chevron deference does not mean 
that an agency’s decision is entitled to no deference whatsoever. Under 
the Administrative Procedure Act (APA), agency decisions are entitled 
to considerable deference. With regard to fact finding, the APA makes 
substantial evidence in the record sufficient to support an agency’s find- 
ing, even if a preponderance of the evidence is opposed to it. 5 U.S.C. 
§ 706 (1988). More generally, agency determinations are to be upheld 
unless they are arbitrary, capricious, an abuse of discretion, or other- 
wise not in accordance with law. Id. The agency’s application of a stat- 
ute’s terms to the facts of a particular case has been accorded 
considerable deference if application requires the agency’s expertise. 
See, generally, Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 
402 (1971); NLRB v. Hearst Publications, Inc., 322 U.S. 111 (1944). 

In this case, there may be some question whether Commerce’s new 
methodology is entitled to Chevron deference. The record is less than 
clear about the manner in which the new methodology was announced, 
and whether the new methodology was adopted as a considered policy 
for all future cases of this kind and as Commerce’s understanding of its 
responsibilities under the Act, or whether it was a more ad hoc decision 
just for this case. There is material in the record to suggest that Com- 
merce was generally applying the new methodology until it was judi- 
cially ordered not to, but there is also material suggesting that it had 
tried and abandoned this approach at an earlier time. The fact that Com- 
merce has chosen not to be a party to this appeal leaves us with some 
question about its current posture. 

Be that as it may, one thing is clear from the record: in administering 
the Act, the Agency over the years has pursued a policy of attempting to 
make the tax adjustment called for by the Act tax-neutral. We conclude 
that Commerce’s long-standing policy of attempting tax-neutrality in 
its administration of this provision is not precluded by the language of 
§ 1677a, nor do we find the particular proposed methodology to be an 
unreasonable way to pursue that policy in light of the statutory lan- 
guage. 

It is well established that antidumping law is not intended to be puni- 
tive. Antidumping jurisprudence seeks to be fair, rather than to build 
bias into the calculation of dumping margins. Melamine Chemicals v. 
United States, 732 F.2d 924, 933, 2 Fed. Cir. (T) 56, 68 (1984); NAR, 
S.p.A. v. United States, 707 F. Supp. 553, 558 (Ct. Int’] Trade 1989); Bad- 
ger Powhatan v. United States, 608 F. Supp. 653, 656 (Ct. Int’] Trade 
1985). It is important to remember that dumping is defined in terms of 
sales below FMV. It has nothing to do with a foreign government’s tax 
policy; taxes that prejudice trade present another matter altogether, 
which Congress has addressed by providing for countervailing duties. 
Either foreign governments or foreign companies may engage in price 
discrimination, and Congress has established separate duties to remedy 
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each sort of price discrimination. The method for adjusting the tax 
impact urged by plaintiffs improperly conflates two sorts of price dis- 
crimination. 

The law of countervailing duties nevertheless provides some apt anal- 
ogies. The case of Zenith Radio Corp. v. United States, 437 U.S. 443 
(1978) (Zenith Radio), also involved a Japanese commodity tax. Unani- 
mously affirming a decision by our predecessor court, the Court of Cus- 
toms and Patent Appeals, that reversed the Customs Court, the 
Supreme Court held that remission of the taxes on goods exported did 
not constitute a subsidy. The Secretary of the Treasury was therefore 
correct in determining that imposition of countervailing duties was 
inappropriate. Zenith Radio presented much the same issue, in terms of 
countervailing duty law, as the case before us presents in terms of anti- 
dumping law. We see no reason that the rationale of Zenith Radio is not 
applicable to this case. 

Defendants plausibly argue that the reading of the Act urged by plain- 
tiffs is in direct conflict with obligations arising under the General 
Agreement on Tariffs and Trade (GATT). The GATT itself provides 
that: 


4. No product of the territory of any contracting party imported into 
the territory of any other contracting party shall be subject to anti- 
dumping or countervailing duty by reason of the exemption of such 
product from duties or taxes borne by the like product when des- 
tined for consumption in the country of origin or exportation, or by 
reason of the refund of such duties or taxes. 


General Agreement on Tariffs and Trade, art. VI(4), October 30, 1947, 
61 Stat. pt. 5, 26 (1948). 
Subsequent agreements implementing the GATT have maintained 

the policy of tax neutrality. The Antidumping Code provides: 

6. In order to effect a fair comparison between the export price and 

the domestic price in the exporting country * * *. Due allowance 

shall be made in each case, on its merits, for the differences in condi- 

tions and terms of sale, for the differences in taxation, and for the 

other differences affecting price comparability. 
Agreement on Implementation of Article VI of the General Agreement 
on Tariffs and Trade 1979, art. 2.6, April 12, 1979, 31 U.S.T. 4919, 4926 
(1981) (emphasis added). The Uruguay Round Antidumping Code is 
similar: 

Due allowance shall be made in each case, on its merits, for differ- 

ences which affect price comparability, including differences in 

conditions and terms of sale, taxation, * * * and any other differ- 

ences which are also demonstrated to affect price comparability. 
Final Act Embodying the Results of the Uruguay Round of Multilateral 
Trade Negotiations, Agreement on Implementation of Article VI of the 
General Agreement on Tariffs and Trade 1994, art. 2.4, 15 April 1994, 
H.R. Doc. No. 316, 103d Cong., 2d Sess. 1455 (footnote omitted, empha- 
sis added). The GATT thus seems to stand squarely behind the proposi- 
tion that antidumping duties are not to take account of tax differences. 
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Since this case was argued, the Uruguay Round Agreements have 
been incorporated into United States law by the Uruguay Round Agree- 
ments Act, § 101, 108 Stat. 4814-15. It remains true, however, that in 
the event of aconflict between a GATT obligation and a statute, the stat- 
ute must prevail. Jd. § 102, 108 Stat. 4815-16; see also 19 U.S.C. 
§ 2504(a) (1988); Suramerica, 966 F.2d at 668, _— Fed. Cir. (T) at 
Therefore, the GATT does not necessarily preclude plaintiffs’ position. 

Yet GATT agreements are international obligations, and absent 
express Congressional language to the contrary, statutes should not be 
interpreted to conflict with international obligations. The Supreme 
Court’s classic expression of this canon of construction is particularly 
apt in this case: 


It has also been observed that an act of Congress ought never to 
be construed to violate the law of nations, if any other possible 
construction remains, and consequently can never be construed to 
violate neutral rights, or to affect neutral commerce, further than is 
warranted by the law of nations as understood in this country. 

These principles are believed to be correct, and they ought to be 
kept in view in construing the act now under consideration. 


Alexander Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch.) 64, 
118 (1804) (emphasis added). See also Fundicao Tupy S.A. v. United 
States, 652 F Supp. 1538, 1543 (Ct. Int’] Trade 1987) (“An interpreta- 
tion and application of the statute which would conflict with the GATT 
Codes would clearly violate the intent of Congress.”); Proceedings of the 
Eighth Judicial Conference of the United States Court of International 
Trade, 149 FR.D. 245, 257-73 (1992) (discussing relationship between 
GATT and statutes in United States courts). 

Trade policy is an increasingly important aspect of foreign policy, an 
area in which the executive branch is traditionally accorded consider- 
able deference. This is not to say that Commerce has unlimited discre- 
tion over antidumping margin determinations, or that courts will 
unthinkingly defer to the Government’s view of Congressional enact- 
ments. Antidumping duties are not simply tools to be deployed or with- 
held in the conduct of domestic or foreign policy. In particular, the 
independent status of the International Trade Commission was 
intended to insulate the Government’s decision to impose antidumping 
duties from narrowly political concerns. 

In this case, however, the Act presented Commerce with a choice 
between methodologies for calculating dumping margins that are tax- 
neutral, on the one hand, and methodologies that are not tax-neutral, on 
the other. Tax-neutral methodologies clearly accord with international 
economic understandings, negotiated by this country, regarding fair 
trade policy. Plaintiffs argue, and the Court of International Trade held, 
that Commerce had a duty to choose the methodology that violates those 
understandings. Commerce is due judicial deference in part because of 
its established expertise in administration of the Act, and in part 
because of “the foreign policy repercussions of a dumping determina- 
tion.” Smith-Corona Group, Consumer Products Div., SCM Corp. v. 
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United States, 713 F.2d 1568, 1571, 1 Fed. Cir. (T) 130, 131 (1983), cert. 
denied, 465 U.S. 1022 (1984). For the Court of International Trade to 
read a GATT violation into the statute, over Commerce’s objection, may 
commingle powers best kept separate. 


SUMMARY 


We find Commerce’s interpretation of the Act to be within the terms 
of the statute, and not in conflict with any precedents of this court or the 
Supreme Court. Commerce’s understanding of its duty under the Act, 
as well as under our international agreements, and the expertise it 
brings to the administration of the Act, lends support to the position it 
has taken. Under the circumstances we see no grounds upon which this 
court or the Court of International Trade should impose a different view 
of the Agency’s duty. 


CONCLUSION 


The judgment of the Court of International Trade is reversed. The 
matter is remanded for further proceedings in accordance with this 
opinion, including an opportunity for Commerce to inform the court 
whether it wishes to continue utilizing the tax-neutral methodology 
employed in its Final Determination. 


REVERSED AND REMANDED 


MayER, Circuit Judge, dissenting. 

The issue—whether the Court of International Trade correctly con- 
cluded that the Department of Commerce’s methodology is impermissi- 
ble as a matter of law—will not arise again in its present form. Following 
the Uruguay Round of GATT, the statute was amended, and the subsec- 
tion at issue no longer exists. See Pub. L. No. 103-465, Title II, § 223, 
108 Stat. 4876 (1994). Moreover, Commerce had apparently changed its 
practice to conform to the Court of International Trade’s decision prior 
to the filing of this appeal. Nevertheless, I dissent because the statute as 
then written was unambiguous and required the tax rate to be applied to 
the United States price. I would therefore affirm. 

The statute makes clear that Commerce may not make the adjust- 
ment to USP for forgiven taxes by adding the amount of taxes actually 
paid on home market sales. As this court has previously stated, section 
1677a(d)(1)(C) unambiguously requires “Commerce to increase USP by 
the amount of tax that the exporting country would have assessed on the 
merchandise if it had been sold in the home market.” Zenith Elecs. Corp. 
v. United States, 988 F2d 1573, 1580 (Fed. Cir. 1993). Any other 
approach would depart from the statute’s explicit requirements. Com- 
merce’s and this court’s constant iteration of the tax neutrality theme 
does not alter that fact. 

Because the statute is clear on its face, I do not see any need to reach 
the question of whether the agency’s approach is entitled to Chevron 
deference. See Ad Hoc Comm. v. United States, 13 F.3d 398, 402 (Fed. Cir. 
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1994) (“Under Chevron and its progeny * * * courts do not consider the 
reasonableness of an agency’s interpretation of a statute unless the rele- 
vant statute is silent or ambiguous on the question at hand.” (citation 
omitted)). Nor is Commerce’s expertise entitled to any special weight 
here. Commerce may have a longstanding policy of attempting to 
achieve tax neutrality, but this policy has only led to experimentation 
with ways to avoid the clear mandate of the statute. If Congress had held 
tax neutrality paramount, which is by no means clear even in the legisla- 
tive history, there were ways to draft the statute to achieve that result. 
See Zenith, 988 F.2d at 1582 (noting that Congress rejected a proposal 
that would have resulted in tax neutral treatment). For example, as the 
court points out, the statute could have required Commerce to subtract 
the taxes from the FMV. However, when this court held that such a 
method and others attempted by Commerce over the years, such as 
making adjustments through the “circumstances of sale” provision of 
section 1677b(a)(4), find no support in the statute, we noted that the 
statute as written simply does not prevent the “multiplier effect.” See 
Zenith, 988 F.2d at 1581-82. If the amount of tax forgiven on exports 
that is added to USP is less than the amount of tax paid on home market 
sales, this is due to the operation of the antidumping law as intention- 
ally written by Congress. See id. at 1581. Thus, I would not disturb the 
Court of International Trade’s conclusion that Commerce’s methodol- 
ogy was impermissible as a matter of law. 





ERRATA 


In CUSTOMS BULLETIN, Vol. 29, No. 41, published October 11, 1995, make 
the following corrections: 


On p. 43: 


TEXACO MARINE SERVICES, INC. AND TEXACO REFINING AND MARKETING, 
INC., PLAINTIFFS-APPELLANTS v. UNITED STATES, DEFENDANT-APPELLEE 


Appeal No. 93-1354 
Correct the date decided to appear as follows: 
(Decided December 29, 1994) 


On p. 63: 


MITSUBISHI ELECTRONICS AMERICA, INC., PLAINTIFF-APPELLANT v. 
UNITED STATES, DEFENDANT-APPELLEE 


Appeal No. 94-1292 


Correct the date decided to appear as follows: 


(Decided December 29, 1994) 
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(Slip Op. 95-163) 


NSK Lrtp. AND NSK Corp, PLAINTIFFS v. UNITED STATES, ET AL., 
DEFENDANTS, AND TORRINGTON CO., DEFENDANT-INTERVENOR 


Consolidated Court No. 95-03-00239 


(Dated September 25, 1995) 


ORDER 


TSOUCALAS, Judge: Upon consideration of the Unopposed Motion of 
Izumoto Seiko Co., Ltd. (“Izumoto”) for expedited correction of ministe- 
rial errors and the record (including the underlying action Izumoto 
Seiko Co., Ltd. v. United States, Court No. 95-03-00331), it is hereby 

ORDERED that Izumoto’s motion is granted; and it is further 

ORDERED that the Department of Commerce, International Trade 
Administration (“ITA”) is directed to correct the ministerial errors with 
respect to Izumoto contained in Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof from France, et al.; Final 
Results of Antidumping Duty Administrative Reviews, 60 Fed. Reg. 
10,900 (Feb. 28, 1995) including the erroneous calculation of a negative 
US sales price (“USP”) for certain observations of Izumoto and the erro- 
neous calculation of MOVT which improperly included such expenses in 
Japan; and it is further 

ORDERED that ITA shall publish amended Final Results incorporating 
these corrections in the Federal Register within forty-five (45) days of 
the entry of this order. 
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(Slip Op. 95-164) 
UNITED STATES, PLAINTIFF v. JAC NATORI Co., LTD., DEFENDANT 
Court No. 90-08-00445 
[Plaintiff's motion for rehearing granted in part and denied in part.] 
(Dated September 27, 1995) 


Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (John Warshawsky) for the 
plaintiff. 

Irving A. Mandel and Jeffrey H. Pfeffer; Thomas J. Kovarcik, of counsel, for the defen- 
dant. 


MEMORANDUM AND ORDER 

AQUILINO, Judge: The court’s slip op. 95-126, 19 CIT (July 14, 
1995), in the above action concluded that the plaintiff is entitled to 
recover on the first and fourth counts of its complaint and directed the 
parties to settle and present a proposed form of final judgment based 
thereon. 

Comes now the plaintiff with a Motion for Rehearing of Slip Opinion 
95-126 


(1) to have the Court’s opinion modified to correct a typographi- 
cal error, 


(2) to have the Court’s opinion modified to clarify that the Gov- 
ernment is entitled to recover unpaid duties based upon “assists” 
supplied by Jac Natori to a related entity, FF International 
Manufacturing Corporation (“FFI”), and 

(3) that the Court allow the parties an additional thirty days, 
from the date of its modification order, to comply with the directive 
to submit a proposed form of judgment. 


Plaintiff's Memorandum, pp. 1-2. 
(1) 


The error to which the motion points (on the seventh line of page 4 of 
the slip opinion) is indeed typographical. The total amount of duties 
claimed by the plaintiff at the close of the trial on count IV of its com- 
plaint was $892,846.00, and page 4 of slip op. 95-126 is hereby deemed 
corrected to reflect this sum.* 


(2) 
Plaintiff's motion states that slip op. 95-126 “does not discuss 
whether the Government may recover unpaid duties based upon the 


“In granting this part of the motion for rehearing, the court has reread its entire opinion and discovered a more 
substantive misstatement (at page 12), to wit, “the plaintiff claims duties lost on the afore-numbered entries in the 
total amount of $8,214.76.” In fact, the record does not reflect that those duties were actually lost on the entries covered 
by the first count of the complaint or that the plaintiff is claiming otherwise. See, e.g., Pretrial Order, Schedule D-1, pp. 
1-2. 

This fact, however, does not preclude imposition of a penalty under the Tariff Act of 1930, as amended. In such acase, 
the duties of which Customs might have been deprived still provide a basis of the penalty. See 19 U.S.C. §§ 1592(a) and 
(c)(2) and (3). Compare United States v. Menard, Inc.,__ F3d__ (Fed. Cir. Aug. 28, 1995). 
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second element of our presentation, the assists to FFI” and “fails to dis- 
cuss the entries in the purchases journal which * * * represented assists 
to FFI.” Id. at 3 and 6. 

The court cannot concur. To the extent the opinion has indeed left 
counsel uncertain, suffice it to state now that the plaintiff is not entitled 
to recover on its claim(s) of assists to FFI on the part of the defendant. 
Not only is the evidence adduced in regard thereto not clearly and con- 
vincingly in favor of the plaintiff, it also does not satisfy the lesser stan- 
dard of fair preponderance governing the fourth count of the complaint. 
Hence, plaintiff's motion for rehearing on this ground must be, and it 
hereby is, denied. 


(3) 


Upon further reflection, in the light of the motion at bar and defen- 
dant’s papers filed in opposition thereto, it may well be that the parties 
are unable to settle and present a proposed form of final judgment, as 
opposed to unwilling. Either way, they have not been of assistance, and 
the extension of time requested by the third paragraph of plaintiff’s 
motion is therefore also hereby denied. 

The moment has arrived for entry of final judgment in accordance 
with slip op. 95-126, which concludes that the plaintiff is entitled under 
count I of its complaint to a penalty for defendant’s gross negligence and 
under count IV to duties proven to have been lost and also that the 
remainder of the complaint must be dismissed. 

The penalty awarded by slip op. 95-126 is four times $8,214.76 or 
$32,859.04. However, the record also shows, and the court so finds, that 
the plaintiff recovered this amount from the defendant on or about April 
25, 1990 by way of letter of credit posted to effectuate release of the 
seized merchandise. This being the case, the court concludes that the 
plaintiff is not entitled to recover now any additional amount from the 
defendant under the first count of the complaint (or vice versa pursuant 
to the counterclaim herein). 

With regard to the duties owed under the fourth count, based on the 
record developed and in accordance with slip op. 95-126, the court finds 
the total undeclared dutiable value of defendant’s merchandise to have 
been $351,588.46 for 1981 and $732,871 for 1982. Multiplying the first 
sum by an average duty rate of 42.5 percent results in $149,425.10, 
while multiplying the second sum by an average duty rate of 39.4 per- 
cent equals $288,751.17. Ergo, the plaintiff is entitled to recover 
$438,176.27 from the defendant, plus interest as provided by law. 
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